Electronic Regular Meeting of the City of Coldwater Zoning Board of
Appeals Telephone Conferencing Meeting Notice
Wednesday June 3, 2020 at 4:30 p.m.
In accordance with Gov. Gretchen Whitmer and the Michigan Department of Health and Human
Services’ recommendations designed to help prevent the spread of Coronavirus Disease 2019
(COVID-19) and Executive Order 2020-75 declaring public bodies subject to the Open Meetings
Act can use telephone or video conferencing technology to meet and conduct business, the City
of Coldwater Zoning Board of Appeals will hold such a meeting via telephone conferencing at
4:30 p.m. on Wednesday, June 3, 2020. For current and up-to-date information regarding the
coronavirus, visit:
http://www.Michigan.gov/Coronavirus or http://www.CDC.gov/Coronavirus.
Members of the public wishing to participate in the meeting through electronic means will have
access to the meeting through the following methods:
ELECTRONIC ZONING BOARD OF APPEALS MEETING ACCESS
For individuals who may wish to give public comment, the method for providing public comment
during this remote-participation meeting is to call the following toll-free numbers:
1-877-853-5257 or 1-888-475-4499 (Meeting ID: 828 6819 7762) Participant ID is not required.
Callers wishing to give public comment may call in before the meeting starts and wait in a “virtual
waiting room.” These instructions will be included in every official published agenda of the Zoning
Board of Appeals. Those calling in will be able to hear the audio of the Zoning Board of Appeals
meeting, yet their microphone will be muted. Callers who do not wish to give public comment
are encouraged to view the meeting live-streamed on YouTube by selecting Zoning Board of
Appeals meeting of June 3, 2020 at bit.ly/ColdwaterVideo.
ELECTRONIC ZONING BOARD OF APPEALS MEETING PARTICIPATION
The following are the procedures by which persons may contact members of the public body to
provide input or ask questions about any business that will come before it.
•
•
•

To help meeting flow and organization, all public comment will be taken at the beginning
of the meeting and again at the end of the meeting.
Phone-in audience: To make a public comment, state your name and express your interest
when called upon to do so.
The time limit for an individual’s public comments shall be 5 minutes.

If you would like to contact the Zoning Board of Appeals about any matter, on the agenda
or otherwise, please do so via the email address below by 3:30 pm prior to the meeting and
if you wish your email to be read at the meeting, please so specify in your email:
•
•
•
•
•
•
•
•

Zoning Board of Appeals Chairman Michael Renshaw: rensmd@ccscards.org
Zoning Board of Appeals Vice-Chairman Gordon Swan: swangl49@gmail.com
Zoning Board of Appeals Member Joseph Hayes: hayesjw2001@yahoo.com
Zoning Board of Appeals Member Dennis Cole: coleda1969@gmail.com
Zoning Board of Appeals Member Michael Eddy: mikeeddy@centurybt.com
Zoning Board of Appeals Alternate Member James Bilsborrow: jacque51@hotmail.com
Zoning Board of Appeals Alternate Member Jeffrey Holbrook:
jeffholbrook@centurybt.com
Zoning Administrator Dean Walrack: dwalrack@coldwater.org

The City of Coldwater will provide necessary reasonable auxiliary aids such as YouTube viewing
of the meeting complete with Closed Captioning. If other aids and services are needed for
individuals with disabilities please contact the City Clerk, at sheath@coldwater.org.
Technical support for this meeting is available by calling the CBPU Help Desk at 517-279-1330.

City Council Chamber
Henry L. Brown Municipal Building
One Grand Street, Coldwater, MI 49036
4:30 P.M.
CITY OF COLDWATER ZONING BOARD OF APPEALS
Wednesday June 3, 2020 Regular Meeting
AGENDA
ROLL CALL
MINUTES
1. Regular Meeting of February 19, 2020
PUBLIC COMMENTS (unrelated to items on the agenda)
PUBLIC HEARING
OLD BUSINESS
NEW BUSINESS
2. ZBA 20-02 A request by Michigan Electronic Transmission Company, LLC. on behalf of
Ant Savings, for a variance from right-of-way planting requirements within an electrical
transmission line easement on the property located at 505 E. Chicago St.
3. ZBA 20-03 A request by Michigan Electronic Transmission Company, LLC. on behalf of
National Real Estate II, LLC., for a variance from right-of-way planting requirements
within an electrical transmission line easement on the property located at 500 E. Chicago
St.
4. ZBA 20-04 A request by Michigan Electronic Transmission Company, LLC. on behalf of
Financing VI Healthcare Property, LLC., for a variance from right-of-way planting
requirements within an electrical transmission line easement on the property located at
90 N. Michigan Ave and 199 Orleans Blvd.
5. ZBA 20-05 A request by Shaker Alsoofi for a variance from Section 1298 to resume
operation of a Two-Family Dwelling use in an A-1 One-Family Residential District on the
property located at 63 Smith St.

ADJOURNMENT
Next meeting – Wednesday July 15, 2020 at 4:30 p.m.

Council Chamber
Henry L. Brown Municipal Bldg.:
One Grand Street
Coldwater, Michigan

February 19, 2020
4:30 p.m.
(517) 279-9501
www.coldwater.org

Zoning Board of Appeals Minutes
Regular Meeting
MEMBERS PRESENT: The meeting was called to order by Chairman Renshaw at 4:35 p.m. with
the following members present: Mike Eddy, Dennis Cole and Gordon Swan.
MEMBERS ABSENT: Joseph Hayes, plus Alternate members Jim Bilsborrow and Jeff Holbrook.
OTHERS PRESENT: Administrator Dean Walrack, Assessor Deb Sikorski, Deputy Clerk Shauna
Chávez and Clerk Susan Heath; Musa Ahmed, Don Reid, Jim Measel and eight others.
MINUTES
1. Regular Meeting of December 18, 2019.
Board Action: Motion by Member Cole, and seconded by Member Eddy, to approve the
Regular Meeting of December 18, 2019, as presented. Motion Carried.
PUBLIC COMMENTS
None
PUBLIC HEARING
None
OLD BUSINESS
None
NEW BUSNESS
2. ZBA 20-01 A request by the American Moslem Society, located at 129 Perkins St. for a 19 ft.
dimensional rear yard variance to construct a building to within six ft. of a rear property
line.
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Zoning Administrator Dean Walrack presented the request by the American Moslem Society,
located at 129 Perkins St. for a 19 ft. dimensional rear yard variance to construct a building to
within six ft. of a rear property line. The zoning ordinance requires a 25 ft. rear yard.
The applicant had previously received Site Plan approval for a multi-story building on this site
which ultimately proved to not be fiscally viable. A new building design and site plan were
developed in late 2019 which placed the building approximately three ft. from the rear
property line at its nearest point, after which the applicant further modified the building plan
and site plan to try to maximize this separation to a greater degree. The applicant is currently in
the process of purchasing some additional land from the neighbor at 128 E. Washington St.
which will place the building approximately 11 ft. from the nearest rear property line.
This plan was reviewed by the Coldwater Planning Commission at its February 3, 2020 meeting,
at which point it was tabled pending this review by the Zoning Board of Appeals. The plan as
presented at that time did not anticipate the purchase of the additional 12 ft. from 128 E.
Washington St. With the anticipated completion of this purchase, the applicant would still
require an 11 ft. dimensional rear yard variance.
Administrator Walrack presented the applicable sections of the zoning code as well as the
criteria by which the Zoning Board may grant such a variance.
1278.01 PRIMARY INTEDED USE IN THE A-2 ONE AND TWO-FAMILY RESIDENTIAL
DISTRICT
This Zone District is designed primarily for single-family residences.
1278.04(d) REAR YARDS IN THE A-2 ONE AND TWO-FAMILY RESIDENTIAL DISTRICT
(c) Rear Yard. There shall be a rear yard of at least 25 feet.
The Zoning Board of Appeals may grant a “non-use” variance only upon a finding that practical
difficulties exist. A finding of practical difficulty is when the applicant has demonstrated all of
the following:
A. That special conditions and circumstances exist which are peculiar to the land, land use,
structure or building in the same zoning district so as to present such a unique situation that
a precedent will not be established for other properties in the district to also ask the same
or similar change through the zoning appeal procedure.
Petitioner’s response: Yes. Complex rear line. Size of building. Few other properties could
be used.
Staff commentary: The ordinance is generally intended to apply to residential uses on
smaller lots. The lot in question is an assembly of numerous formerly residential lots
totaling approximately 2.25 acres. These lots had been platted with a variety of depths
which creates a rear boundary which is deep in the middle and shallower on the east and
west sides. The size, shape, and use of this property are not typical of the character that the
A-2 ordinance is conceptualized to enforce.
B. Such variance is necessary for the preservation and enjoyment of a substantial property
right similar to that possessed by other properties in the same zoning district and in the
vicinity. The possibility of increased financial return shall not of itself be deemed sufficient
to warrant a variance.
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Petitioner’s response: Yes. Community is growing. Community is living further from
mosque.
Staff Comments: The site currently serves and is intended to serve as a Religious Assembly
use. Additionally, it consists of a single-family residential use, a nonconforming commercial
use, and a semi-improved parking lot capable of accommodating ~25 vehicles. The applicant
intends to remove the residential and commercial buildings, construct a new mosque
building while leaving the existing building, and create a formal parking area capable of
accommodating 87 cars. In order to construct a building and parking lot of adequate size to
accommodate their congregation, they will need to utilize as much of their property as
possible.
C. The authorization of such variance will not be of substantial detriment to adjacent property
and will not naturally impair the intent and purpose of this Zoning Code or the public
interest.
Petitioner’s response: Yes. Neighbors/property owners are welcoming, gained permission.
Other properties are deep with no houses near rear line.
Staff Commentary: The building being built does not represent a change of use from which
already exists on the property, in fact it removes a non-conforming use and installs a more
formal and adequate parking arrangement. The owner of the property with the shallowest
separation has submitted a letter of support and no negative public comments have been
received by City Staff at this time.
D. That granting of the variance requested will not confer on the applicant any special privilege
that is denied by the provision of this Zoning Code to other lands, structures or building in
the same zoning district.
Petitioner’s response: Yes. Very few other props of this size & use.
Staff Commentary: The property is relatively unique in size, shape, and use.
E. That the reasons set forth in the application for the variance justify the granting of the
variance and the variance is the minimum variance that will make possible the reasonable
use of the land, building or structure in the zoning district in which it is located.
Petitioner’s response: Yes. Have adjusted plan for max separation. Complex rear line.
Staff Comments: The property in question is relatively unique within the district in regards
to size, shape, and use; further, the A-2 One and Two-Family Residential District is intended
to regulate residential uses on smaller lots. The applicant has redesigned the building once
during this recent iteration, redesigned the site, and is attempting to purchase additional
land from the neighboring property with the shallowest setback in attempts to comply with
the ordinance as much as possible.
STAFF RECOMMENDATION
City of Coldwater Neighborhood Services Department Staff recommends that the variance
be granted and that the request is justified by the shape of the lot’s rear boundary; the
limitation of this use to lots of a size larger than that which typically exists within an A-2
district; that this request is not enabling a use or form which is incompatible with the
character of the neighborhood; that this request will not convey a special privilege to the
applicant which would not be granted to a similar circumstance; and that it is warranted by
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the characteristics of the property and the applicant’s reasonable attempts to comply with
the ordinance.
ACTION REQUIRED
Keep in mind that only variances meeting each of the five criteria should be approved, and that
the criteria should apply to the land only. An affirmative vote of a majority (3/5) of ZBA
members is necessary to approve this variance request.
Chairman Renshaw noted that Petitioner could postpone the decision on this request due to
the absence of one ZBA member, with approval requiring at least three affirmative votes by the
four members who were present – Petitioner Musa Ahmed asked that the variance process
proceed.
COMMISSIONER DISCUSSION
• Expressed concern with approving a setback variance at the back of the property to
allow 11 ft., rather than the required 25 ft.
• Expressed concern with side-yard setbacks not totaling 13 ft, especially with some
setbacks less than 5 ft., and that such items were not included in the variance request.
• The applicant will work with the neighbors and the architect to ensure that all side yards
comply with the expectations for new construction within the north portion of the lot:
being a minimum of one 5 ft. yard and one 8 ft. yard.
• The applicant will work to redesign or re-position the building to gain further distance
from the rear property line.
• Expressed concern that the nearby off-site parking lot is not being altered as part of this
Site Plan.
Petitioner Musa Ahmed of the American Moslem Society spoke of his intent to contact his
architect and engineer to begin looking at alterations for the site and he will reach out to the
neighboring properties in hopes of acquiring additional lands.
PUBLIC COMMENTS TO DATE
• Notices were sent to all property owners within 300 ft. of the subject parcel and
published in the February 5, 2020 edition of the Coldwater Daily Reporter. Four letters
have been received by City of Coldwater Neighborhood Services Department Staff prior
to this meeting.
• Brian Wright, 136 E Washington St., spoke in opposition to the variance request.
Board Action: Motion by Member Swan, and seconded by Member Cole, to table ZBA 20-01
pending resolution of set back and parking lot issues, as presented. Motion Carried. Variance
tabled.
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ADJOURNMENT – A Special Meeting may be scheduled 4:30 p.m. March 11, 2020, if a rear yard
variance is still required after the applicant has spoken with the neighbors and architect.
Meeting adjourned at 6:07 p.m.
Susan E. Heath, CMC
City Clerk

Report No. ZBA 20-02

Date: March 14, 2020

STAFF REPORT TO THE ZONING BOARD OF APPEALS
SUBJECT:

Dimensional Variance Petition No. 20-02

PETITIONER:

Michigan Electronic Transmission Co., LLC

LOCATION:

505 E. Chicago St.

PROPOSED:

1297.02(e)(3) Right-of-way-front yard tree plantings – Five trees

ZONING:

C-4 General Business District

REPORT
PETITION SUMMARY
This variance request is being made by Michigan Electric Transmission Company, LLC. on
behalf of the property owner to allow for the portions of the property which are now encumbered
by an electrical transmission utility easement to be exempted from the requirements of any
present or future Landscaping Ordinances which may necessitate the placement of trees. The
Landscaping Ordinance requires one tree per each 30 linear ft. of parking lot right-of-way
frontage.
The Michigan Electric Transmission Company has been working to construct a northern
transmission corridor into the City of Coldwater over the course of the previous several years
which includes a line from the Union City area to the substation on Jonesville Rd. near the
Clemens Food Group processing plant and the transmission line running from that plant to a new
substation on Butters Ave., which the utility easement crossing this property serves. This
northern transmission corridor builds redundancy into the City’s electrical supply which is
currently only available from a single transmission line from the City’s south. This property is
one of several affected by the Electrical Transmission Easement.
The City’s Landscaping Ordinance is intended to serve primarily as a means of enacting a public
aesthetic during the development of individual sites by requiring certain vegetative features. The
Michigan Electrical Transmission Company will donate a replacement cost to the City’s forestry
program so that the trees removed from this site will be replaced by an equal number of trees
off-site in a location which may have greater impact on the Public Realm.
The applicable sections of the zoning code are highlighted below:
1297.01 INTENT AND SCOPE OF LANDSCAPING REQUIREMENTS
Whenever any yard (front, side or rear) of a use, other than a single or two-family residential use,
is not designated for building, off-street parking, loading or unloading, or other purpose required
pursuant to the zoning district requirements, such yard shall be landscaped with either approved
natural materials or living plant materials, including grass. To this end, a detailed landscape plan
showing the names, both common and botanical, location, spacing, planting and size of all
plantings to be installed, and the location and type of all materials proposed to be included in the
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landscape treatment areas, shall be submitted as part of the site plan approved under the
provisions of Chapter 1265, Site Plan Review.
1297.02 REQUIRED LANDSCAPING
(3) Right-of-way-front yard. Along the right-of-way lines of any street, road or highway, a
front yard planting strip at least 10 feet in width shall be provided. Within the front yard
planting strip at least one deciduous canopy tree or coniferous tree shall be provided for
each 30 feet of frontage. Ornamental trees may be provided at a rate of one per 20 lineal
feet of frontage. In addition, six deciduous or coniferous shrubs shall be provided for
each 30 lineal feet of frontage. In addition to the required tree and shrubs, the remainder
of the front yard planting strip shall be landscaped in grass, ground cover, and other
natural landscape materials. Access drives from public rights-of-way through required
front yard planting strips shall be permitted, but such drives shall not be subtracted from
the lineal dimension used to determine the minimum number of plantings required.
(4) Trees and shrubs may be placed either symmetrically or asymmetrically throughout and
around the parking area within planting strips and interior planting areas.
Petitioners Description
Briefly explain your request and the reason for this application
METC is seeking a minor variance, providing for relief from vegetation requirements in the
Easement Area only on the Property. Specifically, METC is seeking a variance from Chapter
1297 of the Ordinance which relates to Landscaping Requirements. As such, the variance would
excuse Property owner from complying with any landscaping requirements within the Easement
Area as well as excuse any such requirement that the removed vegetation be re-located
elsewhere on the Property. Further, the variance would excuse Property owner from any
greenbelt requirements that would normally exist within the Easement Area. For example, this
would include the greenbelt requirements imposed on the front and side yards of the Property.
Additionally, the variance also excuses Property owner from compliance with Chapter 1296 to
the extent the greenbelt requirements include planting of vegetation and landscaping. For
example, this variance request applies to § 1296.03( 4)'s requirement that the greenbelt be
landscaped "as provided in Chapter 1297."
Due to safety and reliability concerns set forth above, certain vegetation that was
maintained/planned for the Property (see Drawing with Easement Area Overlay attached as
Exhibit B) is not compatible with the safe and reliable operation and maintenance of the
Transmission Line. In order to keep the Transmission Line safe, all trees located in the
Easement Area on the Property are subject to removal under the terms of the Easement and
cannot be replanted within the Easement Area.
REVIEW CRITERIA
The Zoning Board of Appeals may grant a “non-use” variance only upon a finding that practical
difficulties exist. A finding of practical difficulty is when the applicant has demonstrated all of the
following:
A. That special conditions and circumstances exist which are peculiar to the land, land use,
structure or building in the same zoning district so as to present such a unique situation
that a precedent will not be established for other properties in the district to also ask the
same or similar change through the zoning appeal procedure.
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Petitioner’s response:
METC's acquisition of the Easement presents special
conditions and circumstances that create a unique circumstance for only those limited
number of properties that are traversed by the Transmission Line. This underlying
conditions and surrounding circumstances are exceptional insofar as they relate to an
eminent domain action, which was needed to acquire the necessary property rights for
the operation and maintenance of a critical electrical infrastructure component that will
benefit the residents and businesses throughout the area. To safely and reliably operate
and maintain the Transmission Line, the Easement Area must be free of trees that,
consistent with Transmission Line. Overgrown vegetation can lead to dangerous
conditions, including increasing the potential for fires. Additionally, outages caused by
incompatible vegetation can result in substantial economic losses in commerce and have
a dramatic impact on the community. For example, in the fall of 2017, a storm impacted
the City of Coldwater's transmission line, leaving the entire City without power for 24
hours. The City Manager and Utility Director recognized that this type outage had
financial implications to the entire community. (See Letter, Exhibit F).
Moreover, failure to grant the variance would result in the Property owner and its tenant
being punished for something that they have no control over. The Property owner will not
be the cause of any vegetation removal. Indeed, the Property owner had no choice as to
whether the Easement would be imposed on its Property and, as such, should not be
forced to suffer an adverse consequence to its Property as a result of an Easement
necessary to protect the public by enhancing the reliability of electric service for the
entire community.
Staff commentary: The property in question has recently become encumbered by an
electric transmission line easement which is 160 ft. in width (80 ft. on each side from the
high-voltage line in the center). There are a limited number of properties which such a
transmission easement affect, and even fewer properties which have required
landscaping within the easement area; 13 of the 113 properties zoned C-4 are within the
easement area and six of these parcels are in single-family use and are not affected by
the landscaping requirements of Chapter 1297.
B. Such variance is necessary for the preservation and enjoyment of a substantial property
right similar to that possessed by other properties in the same zoning district and in the
vicinity. The possibility of increased financial return shall not of itself be deemed sufficient
to warrant a variance.
Petitioner’s response:
The practical difficulties that will result if a variance is not
granted will be far more than mere inconvenience or inability to attain a higher financial
return. The landscaping required by Chapter 1297 can no longer be located in the
Easement Area because they are not compatible with the Transmission Line. Not
granting a variance to the Property owner here would negatively impact the Property
owner, who did not create this circumstance and leave the area within the Easement in a
nonconforming status. The Property has existed at this location in its current developed
status for years. A minor variance to eliminate the need for certain vegetation in the
Easement Area is warranted so that the Property can remain in conformity in this area
notwithstanding the imposition of the Easement.
Staff Comments: The electrical transmission line is vital for the City’s electric utility
reliability, resiliency, and security; for these reason, the line must be placed where it is
and the easement kept clear of hazardous vegetation. The inability to be awarded this
easement would result in the property owner being required to undergo a significant
reconstruction of their site as a result of having the property which they had previously
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designated to satisfying City requirements involuntarily encumbered through an eminent
domain process.
C. The authorization of such variance will not be of substantial detriment to adjacent
property and will not naturally impair the intent and purpose of this Zoning Code or the
public interest.
Petitioner’s response:
The variance requested will not be of substantial
detriment to adjacent property and will not naturally impair the intent and purpose of this
Zoning Code or the public interest. It is very narrowly directed at vegetation in the
Easement Area on the Property, which is incompatible with the safe and reliable
operation and maintenance of the Transmission Line. The variance will enable the
Property to function in a conforming status in the Easement Area and, because the
Transmission Line already exists, the variance will not have any effect on the
surrounding properties. The safe and reliable operation and maintenance of the
Transmission Line will bring significant public benefits to the community in terms of
electrical reliability. The importance of maintaining the reliability of transmission lines
benefits all property owners in the community and the requested variance will not
otherwise have a negative impact, thus resulting in substantial justice being done.
Staff Commentary: The variance will not be of substantial detriment to adjacent
properties. The ordinance only specifies a general location of required landscaping, but
not specific orientation [1297.02(e)(4)] and is generally not directed toward
considerations like stormwater protection or screening, except in the case of adjacent
residential uses. As such, Staff does not believe that the variance will cause a
detrimental circumstance to adjacent properties. In fact with the donation of the trees to
the City’s forestry program, the aesthetic concerns of the ordinance may be more
significantly addressed with the planting of these trees in a park or streetscape.
Notices were mailed to all properties within 300 ft. of the subject parcel and printed in the
May 19, 2020 edition of the Coldwater Daily Reporter with no public comments as of the
drafting of this report.
D. That granting of the variance requested will not confer on the applicant any special
privilege that is denied by the provision of this Zoning Code to other lands, structures or
building in the same zoning district.
Petitioner’s response:
There will be no special privileges conferred on the
Property owner that will affect any lands, structures, or buildings within the same zoning
district. The minor variance requested here only involves vegetation in the Easement
Area and will not have an impact beyond the Easement Area.
Staff Commentary: The presence of this easement is unique to only 13 of 113 parcels
within the C-4 General Business District. Additionally, replacement trees will be donated
to the City’s forestry program.
E. That the reasons set forth in the application for the variance justify the granting of the
variance and the variance is the minimum variance that will make possible the
reasonable use of the land, building or structure in the zoning district in which it is
located.
Petitioner’s response:
A lesser variance than requested would not achieve the
goal of ensuring the area within the Easement remains in conforming status, while at the
same time allowing use of the Easement Area for the Transmission Line. The only trees
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and/or landscaping subject to removal by METC are located within the Easement Area
itself and, as such, there will not be a significant impact on the landscaping of the
Property as a whole.
Staff Comments: The applicant is requesting variance only over the landscaping in the
area covered by the Electric Transmission Utility Easement. Additionally, five trees are
being donated to the City’s forestry program to offset the five trees being removed from
this property. The request is arising from the involuntary encumbrance of the entire N.
Michigan Ave. front yard by the Easement.

REQUESTED ACTION
Variances to be considered:
1. Variance from Section 1297.02(e)(3) to remove five required trees from the right-ofway-front yard of the property at 505 E. Chicago St. to be planted off-site by the City of
Coldwater’s forestry program.
STAFF RECOMMENDATION
City of Coldwater Neighborhood Services Department Staff recommends that the variance
be granted and that the request is justified by the condemnation of an 80 ft.-wide portion of
the lot for an Electric Transmission Utility Easement; the lack of area outside of the
Easement available for planting; that this request is not enabling a use or form which is
incompatible with the character of the neighborhood or incompatible with the intent of the
Zoning Code; that this request will not convey a special privilege to the applicant which
would not be granted to a similar circumstance; and that it is warranted by the
characteristics of the property and the applicant’s reasonable attempts to comply with the
ordinance.
ACTION REQUIRED
Please take the time to drive by the location so that you are able to become better familiar with
the property and the adjacent conditions. If you are unable to attend the meeting, please let me
know by either phone (279-6926) or email. Also, keep in mind that only variances meeting each
of the five criteria should be approved, and that the criteria should apply to the land only. Our
zoning ordinance is available on the city’s website, www.coldwater.org, on the ‘Planning, Zoning
and Grants’ page.
An affirmative vote of a majority (3/5) of ZBA members is necessary to approve this variance
request.
PUBLIC COMMENTS TO DATE
Notices were sent to all property owners within 300 ft. of the subject parcel and published in the
May 19, 2020 edition of the Coldwater Daily Reporter. No comments have been received by City
of Coldwater Neighborhood Services Department Staff as of the drafting of this report.

Respectfully Submitted,
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Dean Walrack
Planning and Zoning Administrator
/dw
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February 25, 2020
City of Coldwater
ATTN: Planning and Zoning Administrator
One Grand Street
Coldwater, MI 49036
Re:

Request/or Non-Use Variance - 505 E Chicago Street, Coldwater, Michigan 49036 - Parcel
No. 302-000-000-990-00 (METC No. CM-82)

Dear Zoning Board Members:
Our firm represents Michigan Electric Transmission Company, LLC ("METC"). This letter and
its accompanying materials, including the Zoning Board of Appeals Application Form ("Application
Form") attached hereto as Exhibit A, are presented to the City of Coldwater ("City") Zoning Board of
Appeals ("ZBA") in furtherance of METC's request for a variance.
This request for variance is made pursuant to the Michigan Uniform Condemnation Procedures
Act ("UCPA") and specifically MCL 213.54. As is set forth herein, METC requests relief from certain
vegetation requirements that may be impacted by its acquisition of an electric transmission line easement
("Easement").

I.

BACKGROUND
A.

The Property

The property at issue is located at 505 E Chicago Street, Coldwater, Michigan 49036 ("Property").
Currently, the Property is being leased by PNC Bank and is being utilized as a local bank branch. The
zoning classification for the Property is C4 General Business District. An aerial exhibit drawing is
attached as Exhibit Band an aerial/photograph of the Property is attached as Exhibit C.
B.

Coldwater - Michigan Avenue Transmission Line

METC is an independent transmission company as defined in the Electric and Gas Corporations
Act, MCL 486.251 et seq. (''EGCA") which transmits electric energy by an extensive network of high
voltage transmission lines. In 2016, METC purchased an existing 138,000-volt ("138 kV") transmission
line ("Transmission Line") located in the City of Coldwater from the Coldwater Board of Public Utilities
("CBPU"). METC's purchase of the Transmission Line is a small piece of a larger plan to improve the
ATTORNEYS & COUNSELORS
www.zausmer.com
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transmission infrastructure in Branch County in order to enhance the reliability of high-voltage electrical
service in the area. Such increased capacity and reliability of electric service is a significant benefit for
the community as a whole.
The Transmission Line is approximately 4.5 miles long and located in or near the road right-ofway for part of the route and along an existing operational railroad corridor for the remainder of the route
(operated by the Branch & St. Joseph Counties Rail Users). See Map of Project, attached hereto as Exhibit
D. METC believes that the Transmission Line was initially constructed in the 1950s, but it appears that
CBPU did not obtain recorded easements that would allow for the ongoing safe and reliable operation and
maintenance of the Transmission Line. In the 60-70 years since its construction, the Transmission Line
became overgrown with vegetation in many areas, creating an unsafe situation for the public. Shortly after
METC purchased the Transmission Line, it began the process of obtaining the property rights necessary
for the safe and reliable operation and maintenance of the Transmission Line ("Project").

C.

The Acquisition of the Easement

In order to obtain the property rights necessary for the safe and reliable operation and maintenance
of the Transmission Line, METC first attempted to negotiate voluntary purchases of certain property rights
from the owners of the Property. Where METC was unable to obtain the necessary property rights through
voluntary purchases, it is authorized by the EGCA to acquire the property necessary for the Transmission
Line by eminent domain. As part of the Project, on October 2, 2019, METC initiated an eminent domain
action in the Branch County Circuit Court ("Lawsuit"), under the procedures set forth in the UCPA,
seeking to acquire the Easement on the Property, subject to payment of just compensation for the property
taken ("Just Compensation"). 1 Among the rights included in the Easement are certain rights to remove
incompatible vegetation located in the Easement Area2 on the Property. Such rights are necessary for
METC to comply with the safety and reliability standards set forth by the North American Electric
Reliability Corporation ("NERC"), among other things, and are also necessary to ensure the safety and
reliability of the entire bulk electricity system by preventing possible outages caused by vegetation.
The Lawsuit has been dismissed and METC has reached a settlement in principle with the Property
owner and its tenant for the voluntary acquisition of the Easement over the Property that is premised upon
this variance being granted.

The EGCA specifically authorizes METC to acquire property interests necessary to transmit
electric energy for public use through condemnation proceedings. MCL 486.255. METC is further
authorized to condemn property pursuant to the procedures set forth under the UCP A.
1

2

The Easement Area is depicted in Exhibit B.

~
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D.

UCPA Variance Request Authorization

METC has the statutory right to seek a zoning variance in order to reduce the negative impact of
the Easement on the Property. 3 MCL 213.54(2) specifically states:

If the acquisition of a portion of a parcel of property actually needed by an agency
would leave the remainder of the parcel in nonconformity with a zoning
ordinance, the agency, before or after acquisition, may apply for a zoning
variance for the remainder of the parcel. In determining whether to grant the
zoning variance, the governmental entity having jurisdiction to grant the
variance shall consider the potential benefits of the public use for which the
property would be acquired, in addition to those criteria applicable under the
relevant zoning statute, ordinance, or regulation. The agency must actually
acquire the portion of the parcel of property for the proposed public use for the
zoning variance to become effective for the remainder. If a variance is granted
under this subsection, the property shall be considered by the governmental
entity to be in conformity with the zoning ordinance for all future uses with
respect to the nonconformity for which that variance was granted. However,
if the property was also nonconforming for other reasons, the grant of that
variance has no effect on the status of those other preexisting nonconformities.
An owner shall not increase the nonconformity for which a variance is granted
under this section without the consent of the governmental entity. An agency has
the same right to appeal action on a zoning variance as would a prope1iy owner
seeking a zoning variance. This section does not deprive a governmental entity of
its discretion to grant or deny a variance. 4
Thus, in accordance with the above provision, when determining whether to grant this variance,
the ZBA must consider the public benefits of METC's safe and reliable operation and maintenance of the
Transmission Line. Further, the variance, if granted, applies to all future uses of the Property in addition
to its current use.

II.

THE REQUIREMENTS JUSTIFYING AVARIANCE ARE MET
Description of the Proposed Work and Reason for Variance:

METC is seeking a minor variance, providing for relief from vegetation requirements in the
Easement Area only on the Property. Specifically, METC is seeking a variance from Chapter 1297 of the
Ordinance which relates to Landscaping Requirements. 5 As such, the variance would excuse Property
3

MCL 213.54(2) attached as Exhibit E.

4

MCL 213.54(2) (emphasis added).

5

If the ZBA finds that another section of the Ordinance additionally or alternatively requires
incompatible vegetation in the Easement Area, METC hereby requests a variance from that Section(s) of
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owner from complying with any landscaping requirements within the Easement Area as well as excuse
any such requirement that the removed vegetation be re-located elsewhere on the Property. Further, the
variance would excuse Property owner from any greenbelt requirements that would normally exist within
the Easement Area. For example, this would include the greenbelt requirements imposed on the front and
side yards of the Property. Additionally, the variance also excuses Property owner from compliance with
Chapter 1296 to the extent the greenbelt requirements include planting of vegetation and landscaping. For
example, this variance request applies to § 1296.03(4)'s requirement that the greenbelt be landscaped "as
provided in Chapter 1297."
Due to safety and reliability concerns set forth above, certain vegetation that was
maintained/planned for the Property (see Drawing with Easement Area Overlay attached as Exhibit B) is
not compatible with the safe and reliable operation and maintenance of the Transmission Line. In order to
keep the Transmission Line safe, all trees located in the Easement Area on the Property are subject to
removal under the terms of the Easement and cannot be replanted within the Easement Area.
MCL 125.3604 provides a zoning board of appeals the authority to grant nonuse variances ifthere
are "practical difficulties," relating to the "construction, structural changes, or alteration of buildings or
structures related to dimensional requirements of the zoning ordinance or to any other nonuse related
standard in the ordinance." Likewise, Section 1264.05 of the Ordinance provides that the ZBA may grant
nonuse variances upon certain criteria being met. This is consistent with Michigan law, which provides
that there need only be a reasonable showing of "practical difficulty" to warrant a nonuse variance.
Heritage Hill Ass 'n, Inc v City of Grand Rapids, 48 Mich App 765; 211 NW2d 77 ( 1973 ).
As shown in greater detail below, practical difficulties exist in this case and all of the specific
standards ofreview pursuant to Section 1264.05 of the Ordinance have been met:

A variance may be allowed by the ZBA only in cases involving practical difficulties after the ZBA makes
an ajjirmative finding that each of these criteria are met:
(a)
That special conditions and circumstances exist which are peculiar to the land, land use,
structure or building in the same zoning district so as to present such a unique situation that a precedent
will not be established for other properties in the district to also ask the same or similar change through
the zoning appeal procedure.

RESPONSE: METC's acquisition of the Easement presents special conditions and circumstances
that create a unique circumstance for only those limited number of properties that are traversed by
the Transmission Line. This underlying conditions and surrounding circumstances are exceptional
insofar as they relate to an eminent domain action, which was needed to acquire the necessary
property rights for the operation and maintenance of a critical electrical infrastructure component
that will benefit the residents and businesses throughout the area. To safely and reliably operate
and maintain the Transmission Line, the Easement Area must be free of trees that, consistent with
the Ordinance as well.
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METC's determinations pose a risk to the safe and reliable operation and maintenance of the
Transmission Line. Overgrown vegetation can lead to dangerous conditions, including increasing
the potential for fires. Additionally, outages caused by incompatible vegetation can result in
substantial economic losses in commerce and have a dramatic impact on the community. For
example, in the fall of 2017, a storm impacted the City of Coldwater's transmission line, leaving the
entire City without power for 24 hours. The City Manager and Utility Director recognized that this
type outage had financial implications to the entire community. (See Letter, Exhibit F).
Moreover, failure to grant the variance would result in the Property owner and its tenant being
punished for something that they have no control over. The Property owner will not be the cause
of any vegetation removal. Indeed, the Property owner had no choice as to whether the Easement
would be imposed on its Property and, as such, should not be forced to suffer an adverse
consequence to its Property as a result of an Easement necessary to protect the public by enhancing
the reliability of electric service for the entire community.
(b)
Such variance is necessary for the preservation and enjoyment of a substantial property
right similar to that possessed by other properties in the same zoning district and in the vicinity. The
possibility of increased financial return shall not of itself be deemed sufficient to warrant a variance.

RESPONSE: The practical difficulties that will result if a variance is not granted will be far more
than mere inconvenience or inability to attain a higher financial return. The landscaping required
by Chapter 1297 can no longer be located in the Easement Area because they are not compatible
with the Transmission Line. Not granting a variance to the Property owner here would negatively
impact the Property owner, who did not create this circumstance and leave the area within the
Easement in a nonconforming status. The Property has existed at this location in its current
developed status for years. A minor variance to eliminate the need for certain vegetation in the
Easement Area is warranted so that the Property can remain in conformity in this area
notwithstanding the imposition of the Easement.
(c)
The authorization of such variance will not be of substantial detriment to adjacent property and
will not naturally impair the intent and purpose of this Zoning Code or the public interest.

RESPONSE: The variance requested will not be of substantial detriment to adjacent property and
will not naturally impair the intent and purpose of this Zoning Code or the public interest. It is
very narrowly directed at vegetation in the Easement Area on the Property, which is incompatible
with the safe and reliable operation and maintenance of the Transmission Line. The variance will
enable the Property to function in a conforming status in the Easement Area and, because the
Transmission Line already exists, the variance will not have any effect on the surrounding
properties. The safe and reliable operation and maintenance of the Transmission Line will bring
significant public benefits to the community in terms of electrical reliability. The importance of
maintaining the reliability of transmission lines benefits all property owners in the community and
the requested variance will not otherwise have a negative impact, thus resulting in substantial justice
being done.
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(d)
That granting of the variance requested will not confer on the applicant any special privilege that
is denied by the provisions of this Zoning Code to other lands, structures or buildings in the same zoning district.

RESPONSE: There will be no special privileges conferred on the Property owner that will affect
any lands, structures, or buildings within the same zoning district. The minor variance requested
here only involves vegetation in the Easement Area and will not have an impact beyond the
Easement Area.
(e)
That the reasons set forth in the application for the variance justify the granting of the
variance and the variance is the minimum variance that will make possible the reasonable use of the land,
building or structure in the zoning district in which it is located.

RESPONSE: A lesser variance than requested would not achieve the goal of ensuring the area
within the Easement remains in conforming status, while at the same time allowing use of the
Easement Area for the Transmission Line. The only trees and/or landscaping subject to removal
by METC are located within the Easement Area itself and, as such, there will not be a significant
impact on the landscaping of the Property as a whole.

III.

CONCLUSION

Accordingly, METC respectfully requests that the ZBA grant its requested variance to allow for
the area within the Easement on the Property to remain conforming by granting a variance from the
landscape requirements (as set forth herein) in Easement Area.
Additionally, METC respectfully requests that the variance confirm that it is being granted
pursuant to MCL 213 .54(2) and, as a result, "the property shall be considered by the governmental entity
to be in conformity with the zoning ordinance for all future uses with respect to the nonconformity for
which that variance was granted."
While METC is the applicant, as is statutorily required, both the property owner and the occupant,
PNC Bank, also desire that this variance be granted.
Thank you for your consideration of this request. Should you have any questions, please do not
hesitate to contact me.
Very truly yours,

cc.

Stephan B. Bagne, Esq. (Attorney for PNC Bank, N.A) w/ enc.
Abhiram Garapati w/ enc.

EXHIBIT A

City of Coldwater
Planning/ Zoning/ Grants • One Grand Street • Coldwater, Ml 49036 • (517) 279-6926
ZONING BOARD OF APPEALS
APPLICANT

DATE

February 25, 2020

NAME: Michigan Electric Transmission Company
ADDRESS: 27175 Energy Way, Novi Ml 48377
PHONE: (248) 851-4111

FAX:------------

OWNER (if different from applicant)

NAME: Abhiram and Rekha Garapati, husband and wife, d/b/a Ant Savings
ADDRESS: 201 Dawn River CV, Austin, TX 78732-1988
PHONE: 512-912-6129

FAX:------------

Address of property for which the request is being sought: - - - - - - - - - - - - - - - What is the purpose of the application?

X

Variance from the following requirement(s):

o Setback o Height o Signage o Parking x Greenbelt x Landscaping/Vegetation
___ Map/Ordinance Interpretation
___ Judicial Review
___ Continued use or expansion of non-conformity
List ordinances that are relevant to the request:

Section Number

Ordinance Title

Chapter 1291

C-4 General Business District 1

Chapter 1296

Off-street parking space layout, construction and maintenance 2

Chapter 1297

Landscaping and Greenbe.lt

Existing Conditions of Property

Zoning Classification of property:
Subject Parcel:

C4

North:

Yard Requirements: Front:

25 ft.

C4

South:

Side: 25 ft.

C4

_.;;...;..,

Rear:

___East:

20 ft.

Height:

C4

West: _C.;;._4-'----

45 ft.

List existing structures on the property and the approximate age of each. See attached aerial exhibit.

1
2

Only to the extent this Section requires landscaping within the Easement Area.
Only to the extent this Section requires landscaping within the Easement Area.

Has the property involved ever been the subject of a previous application? If yes, please list each one
and the date the request came before the ZBA.

Not to METC's knowledge.

Project Description
Briefly explain your request and the reason for this application. _Se_e_at_t_a_ch_e_d_._ _ _ _ _ _ _ _ __

Why do you feel that this variance request should be granted? =Se..; ; . .e;:;. . . .;:;.;at.; . ; t~ac.; . ;.h. ;. ;e;. ; d.;. ;. ._ _ _ _ _ _ _ _ __

Each request requires the following items to be submitted along with the completed application. All
items must be submitted in order for the application to be complete. Please be aware that incomplete
applications will not be submitted to the ZBA.
Variance Request
1.
Legal description of subject property and a list of all deed restrictions.
2.

A drawing of the property indicating existing property elements, which includes any structures,
drives, fences, and patios. The drawing should also indicate where the proposed variance is to
be utilized. The dimensions of all existing and proposed features should be labeled, as well as
property dimensions. Include distance between present buildings or proposed buildings and
property lines.

3.

A completed Variance Criteria form (included in application packet)

4.

Filing fee of $30

Interpretation Request I Judicial Decisions
1.
Filing fee of $30
By signing below, the applicant confirms that they have read and understood the procedures for the
Zoning Board of Appeals. The signature also confirms that all information required for submission of
an application, as indicated above, has been provided.
N/A, See attached regarding UCPA
Authorization (MCL 213.54(2))
Signature of property owner or owner representative

February 25, 2020
Date

ZONING BOARD OF APPEALS
Variance Criteria

As stated in the application procedures, the City of Coldwater Zoning Ordinance lists five conditions that must
exist on the applicant's property in order for a variance request to be granted. Your answers to the following
questions will be reviewed by the ZBA to determine if your request satisfies these criteria. Please note that each
question must be answered completely. Incomplete applications will not be reviewed by the ZBA.
1264.05 Authorization of variances
(a) That special conditions and circumstances exist which are peculiar to the land, land use, structure or
building in the same zoning district so as to present such a unique situation that a precedent will not be
established for other properties in the district to also ask the same or similar change through the zoning
appeal procedure.
_X_Yes

No

If yes, what are they?_=-Se.;;;;...e~at.;;..;;t..;.;..ac=h..;..,;e;.....cd'-'-.- - - - - - - - - - - - - - - - - - - - - - - -

(b) Such variance is necessary for the preservation and enjoyment of a substantial property right similar to that
possessed by other properties in the same zoning district and in the vicinity. The possibility of increased
financial return shall not of itself be deemed sufficient to warrant a variance.
_X_Yes

No

Why or why not?

See attached.

(c) The authorization of such variance will not be of substantial detriment to adjacent property and will not
naturally impair the intent and purpose of this Zoning Code or the public interest.
_X_Yes

No

Why or why not?_ __..; ;. Se=-e.; ;_.;.;.at.; . ; t. ; .;.ac-'-h..;. ,;e;. . .cd'-'-._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

(d) That granting of the variance requested will not confer on the applicant any special privilege that is denied
by the provisions of this Zoning Code to other lands, structures or buildings in the same zoning district.
_X_Yes

No

Why or why not?

See attached.

(e) That the reasons set forth in the application for the variance justify the granting of the variance and the
variance is the minimum variance that will make possible the reasonable use of the land, building or
structure in the zoning district in which it is located.
_X_Yes

No

Why or why not?_ _ _
Se_e_at_t_ac_h_e_d_.- - - - - - - - - - - - - - - - - - - - - - - -

Questions concerning these requirements and/or the application should be directed to:
Neighborhood Services Department
One Grand Street
Coldwater, Ml 49036
(517) 279-6926

EXHIBIT B

EXHIBIT C

505 E Chicago

505 E Chicago St
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Aerial Photograph
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N
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EXHIBIT D

EXHIBIT E

THE UNIFORM CONDEMNATION PROCEDURES ACT (EXCERPT)
Act 87 of 1980
213.54 Payment of just compensation for property if practical value or utility of remainder
destroyed; zoning variance; entry upon property; purpose; notice; restitution for actual
damages; “actual damage” defined; civil action for order permitting entry; contents of
complaint; granting limited license for entry; terms; manner of entry under subsection (3);
“environmental inspection” defined.
Sec. 4. (1) If the acquisition of a portion of a parcel of property actually needed by an agency would
destroy the practical value or utility of the remainder of that parcel, the agency shall pay just compensation for
the whole parcel. The agency may elect whether to receive title and possession of the remainder of the parcel.
The question as to whether the practical value or utility of the remainder of the parcel of property is in fact
destroyed shall be determined by the court or jury and incorporated in its verdict.
(2) If the acquisition of a portion of a parcel of property actually needed by an agency would leave the
remainder of the parcel in nonconformity with a zoning ordinance, the agency, before or after acquisition,
may apply for a zoning variance for the remainder of the parcel. In determining whether to grant the zoning
variance, the governmental entity having jurisdiction to grant the variance shall consider the potential benefits
of the public use for which the property would be acquired, in addition to those criteria applicable under the
relevant zoning statute, ordinance, or regulation. The agency must actually acquire the portion of the parcel of
property for the proposed public use for the zoning variance to become effective for the remainder. If a
variance is granted under this subsection, the property shall be considered by the governmental entity to be in
conformity with the zoning ordinance for all future uses with respect to the nonconformity for which that
variance was granted. However, if the property was also nonconforming for other reasons, the grant of that
variance has no effect on the status of those other preexisting nonconformities. An owner shall not increase
the nonconformity for which a variance is granted under this section without the consent of the governmental
entity. An agency has the same right to appeal action on a zoning variance as would a property owner seeking
a zoning variance. This section does not deprive a governmental entity of its discretion to grant or deny a
variance.
(3) An agency or an agent or employee of an agency may enter upon property before filing an action for
the purpose of making surveys, measurements, examinations, tests, soundings, and borings; taking
photographs or samplings; appraising the property; conducting an environmental inspection; conducting
archaeological studies pursuant to section 106 of title I of the national historic preservation act, Public Law
89-665, 16 U.S.C. 470f; or determining whether the property is suitable to take for public purposes. The entry
may be made upon reasonable notice to the owner and at reasonable hours. An entry made pursuant to this
subsection shall not be construed as a taking. The owner or his or her representative shall be given a
reasonable opportunity to accompany the agency's agent or employee during the entry upon the property. The
agency shall make restitution for actual damage resulting from the entry, which may be recovered by special
motion before the court or by separate action if an action for condemnation has not been filed. The term
“actual damage” as used in this subsection does not include, and an agency shall not make restitution for,
response activity, as defined in section 20101 of part 201 (environmental remediation) of the natural resources
and environmental protection act, Act No. 451 of the Public Acts of 1994, being section 324.20101 of the
Michigan Compiled Laws, or diminution in the value or utility of a parcel that is caused by the discovery of
information as the result of a survey, an appraisal, a measurement, photography, or an environmental
inspection made pursuant to this section.
(4) If reasonable efforts to enter under subsection (3) have been obstructed or denied, the agency may
commence a civil action in the circuit court in the county in which the property or any part of the property is
located for an order permitting entry. The complaint shall state the facts making the entry necessary, the date
on which entry is sought, and the duration and the method proposed for protecting the defendant against
damage. The court may grant a limited license for entry upon such terms as justice and equity require,
including the following:
(a) A description of the purpose of the entry.
(b) The scope of activities that are permitted.
(c) The terms and conditions of the entry with respect to the time, place, and manner of the entry.
(5) An entry made under subsection (3) or (4) shall be made in a manner that minimizes any damage to the
property and any hardship, burden, or damage to a person in lawful possession of the property.
(6) As used in this section, “environmental inspection” means the testing or inspection including the taking
of samples of the soil, groundwater, structures, or other materials or substances in, on, or under the property
for the purpose of determining whether chemical, bacteriological, radioactive, or other environmental
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EXHIBIT F

Report No. ZBA 20-03

Date: April 16, 2020

STAFF REPORT TO THE ZONING BOARD OF APPEALS
SUBJECT:

Dimensional Variance Petition No. 20-03

PETITIONER:

Michigan Electronic Transmission Co., LLC

LOCATION:

500 E. Chicago St.

PROPOSED:

1297.02(e)(3) Right-of-way-front yard tree plantings – six trees

ZONING:

C-4 General Business District

REPORT
PETITION SUMMARY
This variance request is being made by Michigan Electric Transmission Company, LLC. on
behalf of the property owner to allow for the portions of the property which are now encumbered
by an electrical transmission utility easement to be exempted from the requirements of any
present or future Landscaping Ordinances which may necessitate the placement of trees. The
Landscaping Ordinance requires one tree per each 30 linear ft. of parking lot right-of-way
frontage.
The Michigan Electric Transmission Company has been working to construct a northern
transmission corridor into the City of Coldwater over the course of the previous several years
which includes a line from the Union City area to the substation on Jonesville Rd. near the
Clemens Food Group processing plant and the transmission line running from that plant to a new
substation on Butters Ave., which the utility easement crossing this property serves. This
northern transmission corridor builds redundancy into the City’s electrical supply which is
currently only available from a single transmission line from the City’s south. This property is
one of several affected by the Electrical Transmission Easement.
The City’s Landscaping Ordinance is intended to serve primarily as a means of enacting a public
aesthetic during the development of individual sites by requiring certain vegetative features. The
Michigan Electrical Transmission Company will donate a replacement cost to the City’s forestry
program so that the trees removed from this site will be replaced by an equal number of trees
off-site in a location which may have greater impact on the Public Realm.
The applicable sections of the zoning code are highlighted below:
1297.01 INTENT AND SCOPE OF LANDSCAPING REQUIREMENTS
Whenever any yard (front, side or rear) of a use, other than a single or two-family residential use,
is not designated for building, off-street parking, loading or unloading, or other purpose required
pursuant to the zoning district requirements, such yard shall be landscaped with either approved
natural materials or living plant materials, including grass. To this end, a detailed landscape plan
showing the names, both common and botanical, location, spacing, planting and size of all
plantings to be installed, and the location and type of all materials proposed to be included in the
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landscape treatment areas, shall be submitted as part of the site plan approved under the
provisions of Chapter 1265, Site Plan Review.
1297.02 REQUIRED LANDSCAPING
(3) Right-of-way-front yard. Along the right-of-way lines of any street, road or highway, a
front yard planting strip at least 10 feet in width shall be provided. Within the front yard
planting strip at least one deciduous canopy tree or coniferous tree shall be provided for
each 30 feet of frontage. Ornamental trees may be provided at a rate of one per 20 lineal
feet of frontage. In addition, six deciduous or coniferous shrubs shall be provided for
each 30 lineal feet of frontage. In addition to the required tree and shrubs, the remainder
of the front yard planting strip shall be landscaped in grass, ground cover, and other
natural landscape materials. Access drives from public rights-of-way through required
front yard planting strips shall be permitted, but such drives shall not be subtracted from
the lineal dimension used to determine the minimum number of plantings required.
(4) Trees and shrubs may be placed either symmetrically or asymmetrically throughout and
around the parking area within planting strips and interior planting areas.
Petitioners Description
Briefly explain your request and the reason for this application
METC is seeking a minor variance, providing for relief from vegetation requirements in the
Easement Area only on the Property. Specifically, METC is seeking a variance from Chapter
1297 of the Ordinance which relates to Landscaping Requirements. As such, the variance would
excuse Property owner from complying with any landscaping requirements within the Easement
Area as well as excuse any such requirement that the removed vegetation be re-located
elsewhere on the Property. Further, the variance would excuse Property owner from any
greenbelt requirements that would normally exist within the Easement Area. For example, this
would include the greenbelt requirements imposed on the front and side yards of the Property.
Additionally, the variance also excuses Property owner from compliance with Chapter 1296 to
the extent the greenbelt requirements include planting of vegetation and landscaping. For
example, this variance request applies to § 1296.03( 4)'s requirement that the greenbelt be
landscaped "as provided in Chapter 1297."
Due to safety and reliability concerns set forth above, certain vegetation that was
maintained/planned for the Property (see Drawing with Easement Area Overlay attached as
Exhibit B) is not compatible with the safe and reliable operation and maintenance of the
Transmission Line. In order to keep the Transmission Line safe, all trees located in the
Easement Area on the Property are subject to removal under the terms of the Easement and
cannot be replanted within the Easement Area.
REVIEW CRITERIA
The Zoning Board of Appeals may grant a “non-use” variance only upon a finding that practical
difficulties exist. A finding of practical difficulty is when the applicant has demonstrated all of the
following:
A. That special conditions and circumstances exist which are peculiar to the land, land use,
structure or building in the same zoning district so as to present such a unique situation
that a precedent will not be established for other properties in the district to also ask the
same or similar change through the zoning appeal procedure.
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Petitioner’s response:
METC's acquisition of the Easement presents special
conditions and circumstances that create a unique circumstance for only those limited
number of properties that are traversed by the Transmission Line. This underlying
conditions and surrounding circumstances are exceptional insofar as they relate to an
eminent domain action, which was needed to acquire the necessary property rights for
the operation and maintenance of a critical electrical infrastructure component that will
benefit the residents and businesses throughout the area. To safely and reliably operate
and maintain the Transmission Line, the Easement Area must be free of trees that,
consistent with Transmission Line. Overgrown vegetation can lead to dangerous
conditions, including increasing the potential for fires. Additionally, outages caused by
incompatible vegetation can result in substantial economic losses in commerce and have
a dramatic impact on the community. For example, in the fall of 2017, a storm impacted
the City of Coldwater's transmission line, leaving the entire City without power for 24
hours. The City Manager and Utility Director recognized that this type outage had
financial implications to the entire community. (See Letter, Exhibit G).
Moreover, failure to grant the variance would result in the Property owner and its tenant
being punished for something that they have no control over. The Property owner will not
be the cause of any vegetation removal. Indeed, the Property owner had no choice as to
whether the Easement would be imposed on its Property and, as such, should not be
forced to suffer an adverse consequence to its Property as a result of an Easement
necessary to protect the public by enhancing the reliability of electric service for the
entire community.
Staff commentary: The property in question has recently become encumbered by an
electric transmission line easement which is 160 ft. in width (80 ft. on each side from the
high-voltage line in the center). There are a limited number of properties which such a
transmission easement affect, and even fewer properties which have required
landscaping within the easement area; 13 of the 113 properties zoned C-4 are within the
easement area and six of these parcels are in single-family use and are not affected by
the landscaping requirements of Chapter 1297.
B. Such variance is necessary for the preservation and enjoyment of a substantial property
right similar to that possessed by other properties in the same zoning district and in the
vicinity. The possibility of increased financial return shall not of itself be deemed sufficient
to warrant a variance.
Petitioner’s response:
The practical difficulties that will result if a variance is not
granted will be far more than mere inconvenience or inability to attain a higher financial
return. The landscaping required by Chapter 1297 can no longer be located in the
Easement Area because they are not compatible with the Transmission Line. Not
granting a variance to the Property owner here would negatively impact the Property
owner, who did not create this circumstance and leave the area within the Easement in a
nonconforming status. The Property has existed at this location in its current developed
status for years. A minor variance to eliminate the need for certain vegetation in the
Easement Area is warranted so that the Property can remain in conformity in this area
notwithstanding the imposition of the Easement.
Staff Comments: The electrical transmission line is vital for the City’s electric utility
reliability, resiliency, and security; for these reason, the line must be placed where it is
and the easement kept clear of hazardous vegetation. The inability to be awarded this
easement would result in the property owner being required to undergo a significant
reconstruction of their site as a result of having the property which they had previously
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designated to satisfying City requirements involuntarily encumbered through an eminent
domain process.
C. The authorization of such variance will not be of substantial detriment to adjacent
property and will not naturally impair the intent and purpose of this Zoning Code or the
public interest.
Petitioner’s response:
The variance requested will not be of substantial
detriment to adjacent property and will not naturally impair the intent and purpose of this
Zoning Code or the public interest. It is very narrowly directed at vegetation in the
Easement Area on the Property, which is incompatible with the safe and reliable
operation and maintenance of the Transmission Line. The variance will enable the
Property to function in a conforming status in the Easement Area and, because the
Transmission Line already exists, the variance will not have any effect on the
surrounding properties. The safe and reliable operation and maintenance of the
Transmission Line will bring significant public benefits to the community in terms of
electrical reliability. The importance of maintaining the reliability of transmission lines
benefits all property owners in the community and the requested variance will not
otherwise have a negative impact, thus resulting in substantial justice being done.
Staff Commentary: The variance will not be of substantial detriment to adjacent
properties. The ordinance only specifies a general location of required landscaping, but
not specific orientation [1297.02(e)(4)] and is generally not directed toward
considerations like stormwater protection or screening, except in the case of adjacent
residential uses. As such, Staff does not believe that the variance will cause a
detrimental circumstance to adjacent properties. In fact with the donation of the trees to
the City’s forestry program, the aesthetic concerns of the ordinance may be more
significantly addressed with the planting of these trees in a park or streetscape.
Notices were mailed to all properties within 300 ft. of the subject parcel and printed in the
May 19, 2020 edition of the Coldwater Daily Reporter with no public comments as of the
drafting of this report.
D. That granting of the variance requested will not confer on the applicant any special
privilege that is denied by the provision of this Zoning Code to other lands, structures or
building in the same zoning district.
Petitioner’s response:
There will be no special privileges conferred on the
Property owner that will affect any lands, structures, or buildings within the same zoning
district. The minor variance requested here only involves vegetation in the Easement
Area and will not have an impact beyond the Easement Area.
Staff Commentary: The presence of this easement is unique to only 13 of 113 parcels
within the C-4 General Business District. Additionally, replacement trees will be donated
to the City’s forestry program.
E. That the reasons set forth in the application for the variance justify the granting of the
variance and the variance is the minimum variance that will make possible the
reasonable use of the land, building or structure in the zoning district in which it is
located.
Petitioner’s response:
A lesser variance than requested would not achieve the
goal of ensuring the area within the Easement remains in conforming status, while at the
same time allowing use of the Easement Area for the Transmission Line. The only trees
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and/or landscaping subject to removal by METC are located within the Easement Area
itself and, as such, there will not be a significant impact on the landscaping of the
Property as a whole.
Staff Comments: The applicant is requesting variance only over the landscaping in the
area covered by the Electric Transmission Utility Easement. Additionally, five trees are
being donated to the City’s forestry program to offset the six trees being removed from
this property. The request is arising from the involuntary encumbrance of the entire N.
Michigan Ave. front yard by the Easement.

REQUESTED ACTION
Variances to be considered:
1. Variance from Section 1297.02(e)(3) to remove six required trees from the right-of-wayfront yard of the property at 500 E. Chicago St. to be planted off-site by the City of
Coldwater’s forestry program.
STAFF RECOMMENDATION
City of Coldwater Neighborhood Services Department Staff recommends that the variance
be granted and that the request is justified by the condemnation of an 80 ft.-wide portion of
the lot for an Electric Transmission Utility Easement; the lack of area outside of the
Easement available for planting; that this request is not enabling a use or form which is
incompatible with the character of the neighborhood or incompatible with the intent of the
Zoning Code; that this request will not convey a special privilege to the applicant which
would not be granted to a similar circumstance; and that it is warranted by the
characteristics of the property and the applicant’s reasonable attempts to comply with the
ordinance.
ACTION REQUIRED
Please take the time to drive by the location so that you are able to become better familiar with
the property and the adjacent conditions. If you are unable to attend the meeting, please let me
know by either phone (279-6926) or email. Also, keep in mind that only variances meeting each
of the five criteria should be approved, and that the criteria should apply to the land only. Our
zoning ordinance is available on the city’s website, www.coldwater.org, on the ‘Planning, Zoning
and Grants’ page.
An affirmative vote of a majority (3/5) of ZBA members is necessary to approve this variance
request.
PUBLIC COMMENTS TO DATE
Notices were sent to all property owners within 300 ft. of the subject parcel and published in the
May 19, 2020 edition of the Coldwater Daily Reporter. No comments have been received by City
of Coldwater Neighborhood Services Department Staff as of the drafting of this report.

Respectfully Submitted,
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Dean Walrack
Planning and Zoning Administrator
/dw
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ZAUSMER, P.C.
32255 Northwestern Highway, Suite 225
Farmington Hills, MI 48334-1574
(248) 851-4111 · Fax (248) 851-0100
MISCHA M. BOARDMAN
Shareholder
mboardman@zausmer.com

March 23, 2020
City of Coldwater
ATTN: Planning and Zoning Administrator
One Grand Street
Coldwater, MI 49036
Re:

Request for Non-Use Variance – 500 E Chicago Street, Coldwater, Michigan 49036 – Parcel
No. 301-785-000-001-00 (METC No. CM-83)

Dear Zoning Board Members:
Our firm represents Michigan Electric Transmission Company, LLC (“METC”). This letter and
its accompanying materials, including the Zoning Board of Appeals Application Form (“Application
Form”) attached hereto as Exhibit A, are presented to the City of Coldwater (“City”) Zoning Board of
Appeals (“ZBA”) in furtherance of METC’s request for a variance.
This request for variance is made pursuant to the Michigan Uniform Condemnation Procedures
Act (“UCPA”) and specifically MCL 213.54. As set forth herein, METC requests relief from certain
vegetation requirements that may be impacted by its acquisition of an electric transmission line easement
(“Easement”).
I.

BACKGROUND
A.

The Property

The property at issue is located at 500 E Chicago Street, Coldwater, Michigan 49036 (“Property”).
Currently, the Property is being leased by Walgreens and is being utilized as a local convenience store.
The zoning classification for the Property is C4 General Business District. An aerial exhibit drawing is
attached as Exhibit B and an aerial/photograph of the Property is attached as Exhibit C.
B.

Coldwater – Michigan Avenue Transmission Line

METC is an independent transmission company as defined in the Electric and Gas Corporations
Act, MCL 486.251 et seq. (“EGCA”) which transmits electric energy by an extensive network of high
voltage transmission lines. In 2016, METC purchased an existing 138,000-volt (“138 kV”) transmission
line (“Transmission Line”) located in the City of Coldwater from the Coldwater Board of Public Utilities
(“CBPU”). METC’s purchase of the Transmission Line is a small piece of a larger plan to improve the
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transmission infrastructure in Branch County in order to enhance the reliability of high-voltage electrical
service in the area. Such increased capacity and reliability of electric service is a significant benefit for
the community as a whole.
The Transmission Line is approximately 4.5 miles long and located in or near the road right-ofway for part of the route and along an existing operational railroad corridor for the remainder of the route
(operated by the Branch & St. Joseph Counties Rail Users). See Map of Project, attached hereto as Exhibit
D. METC believes that the Transmission Line was initially constructed in the 1950s, but it appears that
CBPU did not obtain recorded easements that would allow for the ongoing safe and reliable operation and
maintenance of the Transmission Line. In the 60-70 years since its construction, the Transmission Line
became overgrown with vegetation in many areas, creating an unsafe situation for the public. Shortly after
METC purchased the Transmission Line, it began the process of obtaining the property rights necessary
for the safe and reliable operation and maintenance of the Transmission Line (“Project”).
C.

The Acquisition of the Easement

In order to obtain the property rights necessary for the safe and reliable operation and maintenance
of the Transmission Line, METC first attempted to negotiate voluntary purchases of certain property rights
from the owners of the Property. Where METC was unable to obtain the necessary property rights through
voluntary purchases, it is authorized by the EGCA to acquire the property necessary for the Transmission
Line by eminent domain. As part of the Project, on January 21, 2020, METC initiated an eminent domain
action in the Branch County Circuit Court (“Lawsuit”), under the procedures set forth in the UCPA,
seeking to acquire the Easement on the Property, subject to payment of just compensation for the property
taken (“Just Compensation”). 1 Among the rights included in the Easement are certain rights to remove
incompatible vegetation located in the Easement Area 2 on the Property. Such rights are necessary for
METC to comply with the safety and reliability standards set forth by the North American Electric
Reliability Corporation (“NERC”), among other things, and are also necessary to ensure the safety and
reliability of the entire bulk electricity system by preventing possible outages caused by vegetation.
On March 6, 2020, the Court entered an order confirming that title to the rights described in the
Easement had vested with METC on January 21, 2020 and granting MDOT possession of the Easement.
See Stipulated Order Waiving Necessity, Confirming Title, Transferring Possession, Ordering Payment
of Just Compensation, and for Other Relief attached as Exhibit E.

1

The EGCA specifically authorizes METC to acquire property interests necessary to transmit
electric energy for public use through condemnation proceedings. MCL 486.255. METC is further
authorized to condemn property pursuant to the procedures set forth under the UCPA.
2

The Easement Area is depicted in Exhibit B.

Re:

Request for Non-Use Variance – 500 E Chicago Street, Coldwater, Michigan 49036 – Parcel
No. 301-785-000-001-00 (METC No. CM-83)
March 23, 2020
Page 3
D.

UCPA Variance Request Authorization

METC has the statutory right to seek a zoning variance in order to reduce the negative impact of
the Easement on the Property. 3 MCL 213.54(2) specifically states:
If the acquisition of a portion of a parcel of property actually needed by an agency
would leave the remainder of the parcel in nonconformity with a zoning
ordinance, the agency, before or after acquisition, may apply for a zoning
variance for the remainder of the parcel. In determining whether to grant the
zoning variance, the governmental entity having jurisdiction to grant the
variance shall consider the potential benefits of the public use for which the
property would be acquired, in addition to those criteria applicable under the
relevant zoning statute, ordinance, or regulation. The agency must actually
acquire the portion of the parcel of property for the proposed public use for the
zoning variance to become effective for the remainder. If a variance is granted
under this subsection, the property shall be considered by the governmental
entity to be in conformity with the zoning ordinance for all future uses with
respect to the nonconformity for which that variance was granted. However,
if the property was also nonconforming for other reasons, the grant of that
variance has no effect on the status of those other preexisting nonconformities.
An owner shall not increase the nonconformity for which a variance is granted
under this section without the consent of the governmental entity. An agency has
the same right to appeal action on a zoning variance as would a property owner
seeking a zoning variance. This section does not deprive a governmental entity of
its discretion to grant or deny a variance. 4
Thus, in accordance with the above provision, when determining whether to grant this variance,
the ZBA must consider the public benefits of METC’s safe and reliable operation and maintenance of the
Transmission Line. Further, the variance, if granted, applies to all future uses of the Property in addition
to its current use.
II.

THE REQUIREMENTS JUSTIFYING A VARIANCE ARE MET
Description of the Proposed Work and Reason for Variance:

METC is seeking a minor variance, providing for relief from vegetation requirements in the
Easement Area only on the Property. Specifically, METC is seeking a variance from Chapter 1297 of the
Ordinance which relates to Landscaping Requirements. 5 As such, the variance would excuse Property
3

MCL 213.54(2) attached as Exhibit F.

4

MCL 213.54(2) (emphasis added).

5

If the ZBA finds that another section of the Ordinance additionally or alternatively requires
incompatible vegetation in the Easement Area, METC hereby requests a variance from that Section(s) of
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owner from complying with any landscaping requirements within the Easement Area as well as excuse
any such requirement that the removed vegetation be re-located elsewhere on the Property. Further, the
variance would excuse Property owner from any greenbelt requirements that would normally exist within
the Easement Area. For example, this would include the greenbelt requirements imposed on the front and
side yards of the Property. Additionally, the variance also excuses Property owner from compliance with
Chapter 1296 to the extent the greenbelt requirements include planting of vegetation and landscaping. For
example, this variance request applies to §1296.03(4)’s requirement that the greenbelt be landscaped “as
provided in Chapter 1297.”
Due to safety and reliability concerns set forth above, certain vegetation that was
maintained/planned for the Property (see Drawing with Easement Area Overlay attached as Exhibit B) is
not compatible with the safe and reliable operation and maintenance of the Transmission Line. In order to
keep the Transmission Line safe, all trees located in the Easement Area on the Property are subject to
removal under the terms of the Easement and cannot be replanted within the Easement Area.
MCL 125.3604 provides a zoning board of appeals the authority to grant nonuse variances if there
are “practical difficulties,” relating to the “construction, structural changes, or alteration of buildings or
structures related to dimensional requirements of the zoning ordinance or to any other nonuse related
standard in the ordinance.” Likewise, Section 1264.05 of the Ordinance provides that the ZBA may grant
nonuse variances upon certain criteria being met. This is consistent with Michigan law, which provides
that there need only be a reasonable showing of “practical difficulty” to warrant a nonuse variance.
Heritage Hill Ass’n, Inc v City of Grand Rapids, 48 Mich App 765; 211 NW2d 77 (1973).
As shown in greater detail below, practical difficulties exist in this case and all of the specific
standards of review pursuant to Section 1264.05 of the Ordinance have been met:
A variance may be allowed by the ZBA only in cases involving practical difficulties after the ZBA makes
an affirmative finding that each of these criteria are met:
(a)
That special conditions and circumstances exist which are peculiar to the land, land use,
structure or building in the same zoning district so as to present such a unique situation that a precedent
will not be established for other properties in the district to also ask the same or similar change through
the zoning appeal procedure.
RESPONSE: METC’s acquisition of the Easement presents special conditions and circumstances
that create a unique circumstance for only those limited number of properties that are traversed by
the Transmission Line. This underlying conditions and surrounding circumstances are exceptional
insofar as they relate to an eminent domain action, which was needed to acquire the necessary
property rights for the operation and maintenance of a critical electrical infrastructure component
that will benefit the residents and businesses throughout the area. To safely and reliably operate
and maintain the Transmission Line, the Easement Area must be free of trees that, consistent with
the Ordinance as well.
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METC’s determinations pose a risk to the safe and reliable operation and maintenance of the
Transmission Line. Overgrown vegetation can lead to dangerous conditions, including increasing
the potential for fires. Additionally, outages caused by incompatible vegetation can result in
substantial economic losses in commerce and have a dramatic impact on the community. For
example, in the fall of 2017, a storm impacted the City of Coldwater’s transmission line, leaving the
entire City without power for 24 hours. The City Manager and Utility Director recognized that this
type outage had financial implications to the entire community. (See Letter, Exhibit G).
Moreover, failure to grant the variance would result in the Property owner and its tenant being
punished for something that they have no control over. The Property owner will not be the cause
of any vegetation removal. Indeed, the Property owner had no choice as to whether the Easement
would be imposed on its Property and, as such, should not be forced to suffer an adverse
consequence to its Property as a result of an Easement necessary to protect the public by enhancing
the reliability of electric service for the entire community.
(b)
Such variance is necessary for the preservation and enjoyment of a substantial property
right similar to that possessed by other properties in the same zoning district and in the vicinity. The
possibility of increased financial return shall not of itself be deemed sufficient to warrant a variance.
RESPONSE: The practical difficulties that will result if a variance is not granted will be far more
than mere inconvenience or inability to attain a higher financial return. The landscaping required
by Chapter 1297 can no longer be located in the Easement Area because they are not compatible
with the Transmission Line. Not granting a variance to the Property owner here would negatively
impact the Property owner, who did not create this circumstance and leave the area within the
Easement in a nonconforming status. The Property has existed at this location in its current
developed status for years. A minor variance to eliminate the need for certain vegetation in the
Easement Area is warranted so that the Property can remain in conformity in this area
notwithstanding the imposition of the Easement.
(c)
The authorization of such variance will not be of substantial detriment to adjacent property and
will not naturally impair the intent and purpose of this Zoning Code or the public interest.
RESPONSE: The variance requested will not be of substantial detriment to adjacent property and
will not naturally impair the intent and purpose of this Zoning Code or the public interest. It is
very narrowly directed at vegetation in the Easement Area on the Property, which is incompatible
with the safe and reliable operation and maintenance of the Transmission Line. The variance will
enable the Property to function in a conforming status in the Easement Area and, because the
Transmission Line already exists, the variance will not have any effect on the surrounding
properties. The safe and reliable operation and maintenance of the Transmission Line will bring
significant public benefits to the community in terms of electrical reliability. The importance of
maintaining the reliability of transmission lines benefits all property owners in the community and
the requested variance will not otherwise have a negative impact, thus resulting in substantial justice
being done.
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(d)
That granting of the variance requested will not confer on the applicant any special privilege that
is denied by the provisions of this Zoning Code to other lands, structures or buildings in the same zoning district.
RESPONSE: There will be no special privileges conferred on the Property owner that will affect
any lands, structures, or buildings within the same zoning district. The minor variance requested
here only involves vegetation in the Easement Area and will not have an impact beyond the
Easement Area.
(e)
That the reasons set forth in the application for the variance justify the granting of the
variance and the variance is the minimum variance that will make possible the reasonable use of the land,
building or structure in the zoning district in which it is located.
RESPONSE: A lesser variance than requested would not achieve the goal of ensuring the area
within the Easement remains in conforming status, while at the same time allowing use of the
Easement Area for the Transmission Line. The only trees and/or landscaping subject to removal
by METC are located within the Easement Area itself and, as such, there will not be a significant
impact on the landscaping of the Property as a whole.
III.

CONCLUSION

Accordingly, METC respectfully requests that the ZBA grant its requested variance to allow for
the area within the Easement on the Property to remain conforming by granting a variance from the
landscape requirements (as set forth herein) in Easement Area.
Additionally, METC respectfully requests that the variance confirm that it is being granted
pursuant to MCL 213.54(2) and, as a result, “the property shall be considered by the governmental entity
to be in conformity with the zoning ordinance for all future uses with respect to the nonconformity for
which that variance was granted.”
Thank you for your consideration of this request. Should you have any questions, please do not
hesitate to contact me.
Very truly yours,
ZAUSMER, P.C.

Mischa M. Boardman
cc.

Alan Ackerman, Esq. (Attorney for Property Owner)

EXHIBIT A

City of Coldwater
Planning / Zoning / Grants ● One Grand Street ● Coldwater, MI 49036 ● (517) 279-6926
ZONING BOARD OF APPEALS
APPLICANT
NAME: Michigan Electric Transmission Company
ADDRESS: 27175 Energy Way, Novi, MI 48377
PHONE: (248) 851-4111

DATE March 23, 2020

FAX:

OWNER (if different from applicant)
NAME: National Real Estate II, LLC
ADDRESS: 500 E. Chicago St., Coldwater, MI 49036
PHONE:
FAX:
Address of property for which the request is being sought:
What is the purpose of the application?
X
Variance from the following requirement(s):
○ Setback ○ Height ○ Signage ○ Parking x Greenbelt x Landscaping/Vegetation
Map/Ordinance Interpretation
Judicial Review
Continued use or expansion of non-conformity
List ordinances that are relevant to the request:
Section Number
Ordinance Title
Chapter 1291
Chapter 1296
Chapter 1297

C-4 General Business District 1
Off-street parking space layout, construction and maintenance 2
Landscaping and Greenbelt

Existing Conditions of Property
Zoning Classification of property:
Subject Parcel: C4
North:
C4
South:
C4
East: C4
West:
C4
Yard Requirements: Front: 25 ft. Side: 25 ft. Rear: 20 ft. Height: 45 ft.
List existing structures on the property and the approximate age of each. See attached aerial exhibit.

Has the property involved ever been the subject of a previous application? If yes, please list each one
and the date the request came before the ZBA.
Not to METC’s knowledge.

1
2

Only to the extent this Section requires landscaping within the Easement Area.
Only to the extent this Section requires landscaping within the Easement Area.

Project Description
Briefly explain your request and the reason for this application. See attached.

Why do you feel that this variance request should be granted? See attached.

Each request requires the following items to be submitted along with the completed application. All
items must be submitted in order for the application to be complete. Please be aware that incomplete
applications will not be submitted to the ZBA.
Variance Request
1.
Legal description of subject property and a list of all deed restrictions.
2.
A drawing of the property indicating existing property elements, which includes any structures,
drives, fences, and patios. The drawing should also indicate where the proposed variance is to
be utilized. The dimensions of all existing and proposed features should be labeled, as well as
property dimensions. Include distance between present buildings or proposed buildings and
property lines.
3.
A completed Variance Criteria form (included in application packet)
4.
Filing fee of $30
Interpretation Request / Judicial Decisions
1.
Filing fee of $30
By signing below, the applicant confirms that they have read and understood the procedures for the
Zoning Board of Appeals. The signature also confirms that all information required for submission of
an application, as indicated above, has been provided.
N/A, See attached regarding UCPA
Authorization (MCL 213.54(2))
Signature of property owner or owner representative

March 23, 2020
Date

ZONING BOARD OF APPEALS
Variance Criteria
As stated in the application procedures, the City of Coldwater Zoning Ordinance lists five conditions that must
exist on the applicant’s property in order for a variance request to be granted. Your answers to the following
questions will be reviewed by the ZBA to determine if your request satisfies these criteria. Please note that each
question must be answered completely. Incomplete applications will not be reviewed by the ZBA.
1264.05 Authorization of variances
(a) That special conditions and circumstances exist which are peculiar to the land, land use, structure or
building in the same zoning district so as to present such a unique situation that a precedent will not be
established for other properties in the district to also ask the same or similar change through the zoning
appeal procedure.
X Yes
No
If yes, what are they? See attached.

(b) Such variance is necessary for the preservation and enjoyment of a substantial property right similar to that
possessed by other properties in the same zoning district and in the vicinity. The possibility of increased
financial return shall not of itself be deemed sufficient to warrant a variance.
X Yes
No
Why or why not?
See attached.

(c) The authorization of such variance will not be of substantial detriment to adjacent property and will not
naturally impair the intent and purpose of this Zoning Code or the public interest.
X Yes
No
Why or why not?
See attached.

(d) That granting of the variance requested will not confer on the applicant any special privilege that is denied
by the provisions of this Zoning Code to other lands, structures or buildings in the same zoning district.
X Yes
No
Why or why not?
See attached.

(e) That the reasons set forth in the application for the variance justify the granting of the variance and the
variance is the minimum variance that will make possible the reasonable use of the land, building or
structure in the zoning district in which it is located.
X Yes
No
Why or why not?
See attached.

Questions concerning these requirements and/or the application should be directed to:
Neighborhood Services Department
One Grand Street
Coldwater, MI 49036
(517) 279-6926

EXHIBIT B

EXHIBIT C

EXHIBIT D

EXHIBIT E

EXHIBIT F

THE UNIFORM CONDEMNATION PROCEDURES ACT (EXCERPT)
Act 87 of 1980
213.54 Payment of just compensation for property if practical value or utility of remainder
destroyed; zoning variance; entry upon property; purpose; notice; restitution for actual
damages; “actual damage” defined; civil action for order permitting entry; contents of
complaint; granting limited license for entry; terms; manner of entry under subsection (3);
“environmental inspection” defined.
Sec. 4. (1) If the acquisition of a portion of a parcel of property actually needed by an agency would
destroy the practical value or utility of the remainder of that parcel, the agency shall pay just compensation for
the whole parcel. The agency may elect whether to receive title and possession of the remainder of the parcel.
The question as to whether the practical value or utility of the remainder of the parcel of property is in fact
destroyed shall be determined by the court or jury and incorporated in its verdict.
(2) If the acquisition of a portion of a parcel of property actually needed by an agency would leave the
remainder of the parcel in nonconformity with a zoning ordinance, the agency, before or after acquisition,
may apply for a zoning variance for the remainder of the parcel. In determining whether to grant the zoning
variance, the governmental entity having jurisdiction to grant the variance shall consider the potential benefits
of the public use for which the property would be acquired, in addition to those criteria applicable under the
relevant zoning statute, ordinance, or regulation. The agency must actually acquire the portion of the parcel of
property for the proposed public use for the zoning variance to become effective for the remainder. If a
variance is granted under this subsection, the property shall be considered by the governmental entity to be in
conformity with the zoning ordinance for all future uses with respect to the nonconformity for which that
variance was granted. However, if the property was also nonconforming for other reasons, the grant of that
variance has no effect on the status of those other preexisting nonconformities. An owner shall not increase
the nonconformity for which a variance is granted under this section without the consent of the governmental
entity. An agency has the same right to appeal action on a zoning variance as would a property owner seeking
a zoning variance. This section does not deprive a governmental entity of its discretion to grant or deny a
variance.
(3) An agency or an agent or employee of an agency may enter upon property before filing an action for
the purpose of making surveys, measurements, examinations, tests, soundings, and borings; taking
photographs or samplings; appraising the property; conducting an environmental inspection; conducting
archaeological studies pursuant to section 106 of title I of the national historic preservation act, Public Law
89-665, 16 U.S.C. 470f; or determining whether the property is suitable to take for public purposes. The entry
may be made upon reasonable notice to the owner and at reasonable hours. An entry made pursuant to this
subsection shall not be construed as a taking. The owner or his or her representative shall be given a
reasonable opportunity to accompany the agency's agent or employee during the entry upon the property. The
agency shall make restitution for actual damage resulting from the entry, which may be recovered by special
motion before the court or by separate action if an action for condemnation has not been filed. The term
“actual damage” as used in this subsection does not include, and an agency shall not make restitution for,
response activity, as defined in section 20101 of part 201 (environmental remediation) of the natural resources
and environmental protection act, Act No. 451 of the Public Acts of 1994, being section 324.20101 of the
Michigan Compiled Laws, or diminution in the value or utility of a parcel that is caused by the discovery of
information as the result of a survey, an appraisal, a measurement, photography, or an environmental
inspection made pursuant to this section.
(4) If reasonable efforts to enter under subsection (3) have been obstructed or denied, the agency may
commence a civil action in the circuit court in the county in which the property or any part of the property is
located for an order permitting entry. The complaint shall state the facts making the entry necessary, the date
on which entry is sought, and the duration and the method proposed for protecting the defendant against
damage. The court may grant a limited license for entry upon such terms as justice and equity require,
including the following:
(a) A description of the purpose of the entry.
(b) The scope of activities that are permitted.
(c) The terms and conditions of the entry with respect to the time, place, and manner of the entry.
(5) An entry made under subsection (3) or (4) shall be made in a manner that minimizes any damage to the
property and any hardship, burden, or damage to a person in lawful possession of the property.
(6) As used in this section, “environmental inspection” means the testing or inspection including the taking
of samples of the soil, groundwater, structures, or other materials or substances in, on, or under the property
for the purpose of determining whether chemical, bacteriological, radioactive, or other environmental
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EXHIBIT G

Report No. ZBA 20-04

Date: April 16, 2020

STAFF REPORT TO THE ZONING BOARD OF APPEALS
SUBJECT:

Dimensional Variance Petition No. 20-04

PETITIONER:

Michigan Electronic Transmission Co., LLC

LOCATION:

90 N. Michigan Ave. and 199 Orleans Blvd.

PROPOSED:

1297.02(e)(3) Right-of-way-front yard tree plantings – nine trees

ZONING:

A-3 Multi-Family Residential Zoning District

REPORT
PETITION SUMMARY
This variance request is being made by Michigan Electric Transmission Company, LLC. on
behalf of the property owner to allow for the portions of the property which are now encumbered
by an electrical transmission utility easement to be exempted from the requirements of any
present or future Landscaping Ordinances which may necessitate the placement of trees. The
Landscaping Ordinance requires one tree per each 30 linear ft. of parking lot right-of-way
frontage.
The Michigan Electric Transmission Company has been working to construct a northern
transmission corridor into the City of Coldwater over the course of the previous several years
which includes a line from the Union City area to the substation on Jonesville Rd. near the
Clemens Food Group processing plant and the transmission line running from that plant to a new
substation on Butters Ave., which the utility easement crossing this property serves. This
northern transmission corridor builds redundancy into the City’s electrical supply which is
currently only available from a single transmission line from the City’s south. This property is
one of several affected by the Electrical Transmission Easement.
The City’s Landscaping Ordinance is intended to serve primarily as a means of enacting a public
aesthetic during the development of individual sites by requiring certain vegetative features. The
Michigan Electrical Transmission Company will donate a replacement cost to the City’s forestry
program so that the trees removed from this site will be replaced by an equal number of trees
off-site in a location which may have greater impact on the Public Realm.
The applicable sections of the zoning code are highlighted below:
1297.01 INTENT AND SCOPE OF LANDSCAPING REQUIREMENTS
Whenever any yard (front, side or rear) of a use, other than a single or two-family residential use,
is not designated for building, off-street parking, loading or unloading, or other purpose required
pursuant to the zoning district requirements, such yard shall be landscaped with either approved
natural materials or living plant materials, including grass. To this end, a detailed landscape plan
showing the names, both common and botanical, location, spacing, planting and size of all
plantings to be installed, and the location and type of all materials proposed to be included in the
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landscape treatment areas, shall be submitted as part of the site plan approved under the
provisions of Chapter 1265, Site Plan Review.
1297.02 REQUIRED LANDSCAPING
(3) Right-of-way-front yard. Along the right-of-way lines of any street, road or highway, a
front yard planting strip at least 10 feet in width shall be provided. Within the front yard
planting strip at least one deciduous canopy tree or coniferous tree shall be provided for
each 30 feet of frontage. Ornamental trees may be provided at a rate of one per 20 lineal
feet of frontage. In addition, six deciduous or coniferous shrubs shall be provided for
each 30 lineal feet of frontage. In addition to the required tree and shrubs, the remainder
of the front yard planting strip shall be landscaped in grass, ground cover, and other
natural landscape materials. Access drives from public rights-of-way through required
front yard planting strips shall be permitted, but such drives shall not be subtracted from
the lineal dimension used to determine the minimum number of plantings required.
(4) Trees and shrubs may be placed either symmetrically or asymmetrically throughout and
around the parking area within planting strips and interior planting areas.
Petitioners Description
Briefly explain your request and the reason for this application
METC is seeking a minor variance, providing for relief from vegetation requirements in the
Easement Area only on the Property. Specifically, METC is seeking a variance from Chapter
1297 of the Ordinance which relates to Landscaping Requirements. As such, the variance would
excuse Property owner from complying with any landscaping requirements within the Easement
Area as well as excuse any such requirement that the removed vegetation be re-located
elsewhere on the Property. Further, the variance would excuse Property owner from any
greenbelt requirements that would normally exist within the Easement Area. For example, this
would include the greenbelt requirements imposed on the front and side yards of the Property.
Additionally, the variance also excuses Property owner from compliance with Chapter 1296 to
the extent the greenbelt requirements include planting of vegetation and landscaping. For
example, this variance request applies to § 1296.03( 4)'s requirement that the greenbelt be
landscaped "as provided in Chapter 1297."
Due to safety and reliability concerns set forth above, certain vegetation that was
maintained/planned for the Property (see Drawing with Easement Area Overlay attached as
Exhibit B) is not compatible with the safe and reliable operation and maintenance of the
Transmission Line. In order to keep the Transmission Line safe, all trees located in the
Easement Area on the Property are subject to removal under the terms of the Easement and
cannot be replanted within the Easement Area.
REVIEW CRITERIA
The Zoning Board of Appeals may grant a “non-use” variance only upon a finding that practical
difficulties exist. A finding of practical difficulty is when the applicant has demonstrated all of the
following:
A. That special conditions and circumstances exist which are peculiar to the land, land use,
structure or building in the same zoning district so as to present such a unique situation
that a precedent will not be established for other properties in the district to also ask the
same or similar change through the zoning appeal procedure.
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Petitioner’s response:
METC's acquisition of the Easement presents special
conditions and circumstances that create a unique circumstance for only those limited
number of properties that are traversed by the Transmission Line. This underlying
conditions and surrounding circumstances are exceptional insofar as they relate to an
eminent domain action, which was needed to acquire the necessary property rights for
the operation and maintenance of a critical electrical infrastructure component that will
benefit the residents and businesses throughout the area. To safely and reliably operate
and maintain the Transmission Line, the Easement Area must be free of trees that,
consistent with Transmission Line. Overgrown vegetation can lead to dangerous
conditions, including increasing the potential for fires. Additionally, outages caused by
incompatible vegetation can result in substantial economic losses in commerce and have
a dramatic impact on the community. For example, in the fall of 2017, a storm impacted
the City of Coldwater's transmission line, leaving the entire City without power for 24
hours. The City Manager and Utility Director recognized that this type outage had
financial implications to the entire community. (See Letter, Exhibit G).
Moreover, failure to grant the variance would result in the Property owner and its tenant
being punished for something that they have no control over. The Property owner will not
be the cause of any vegetation removal. Indeed, the Property owner had no choice as to
whether the Easement would be imposed on its Property and, as such, should not be
forced to suffer an adverse consequence to its Property as a result of an Easement
necessary to protect the public by enhancing the reliability of electric service for the
entire community.
Staff commentary: The property in question has recently become encumbered by an
electric transmission line easement which is 160 ft. in width (80 ft. on each side from the
high-voltage line in the center). There are a limited number of properties which such a
transmission easement affect, and even fewer properties which have required
landscaping within the easement area; seven of the 349 properties zoned A-3 are within
the easement area and six of these parcels are in single-family use and are not affected
by the landscaping requirements of Chapter 1297.
B. Such variance is necessary for the preservation and enjoyment of a substantial property
right similar to that possessed by other properties in the same zoning district and in the
vicinity. The possibility of increased financial return shall not of itself be deemed sufficient
to warrant a variance.
Petitioner’s response:
The practical difficulties that will result if a variance is not
granted will be far more than mere inconvenience or inability to attain a higher financial
return. The landscaping required by Chapter 1297 can no longer be located in the
Easement Area because they are not compatible with the Transmission Line. Not
granting a variance to the Property owner here would negatively impact the Property
owner, who did not create this circumstance and leave the area within the Easement in a
nonconforming status. The Property has existed at this location in its current developed
status for years. A minor variance to eliminate the need for certain vegetation in the
Easement Area is warranted so that the Property can remain in conformity in this area
notwithstanding the imposition of the Easement.
Staff Comments: The electrical transmission line is vital for the City’s electric utility
reliability, resiliency, and security; for these reason, the line must be placed where it is
and the easement kept clear of hazardous vegetation. The inability to be awarded this
easement would result in the property owner being required to undergo a significant
reconstruction of their site as a result of having the property which they had previously
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designated to satisfying City requirements involuntarily encumbered through an eminent
domain process.
C. The authorization of such variance will not be of substantial detriment to adjacent
property and will not naturally impair the intent and purpose of this Zoning Code or the
public interest.
Petitioner’s response:
The variance requested will not be of substantial
detriment to adjacent property and will not naturally impair the intent and purpose of this
Zoning Code or the public interest. It is very narrowly directed at vegetation in the
Easement Area on the Property, which is incompatible with the safe and reliable
operation and maintenance of the Transmission Line. The variance will enable the
Property to function in a conforming status in the Easement Area and, because the
Transmission Line already exists, the variance will not have any effect on the
surrounding properties. The safe and reliable operation and maintenance of the
Transmission Line will bring significant public benefits to the community in terms of
electrical reliability. The importance of maintaining the reliability of transmission lines
benefits all property owners in the community and the requested variance will not
otherwise have a negative impact, thus resulting in substantial justice being done.
Staff Commentary: The variance will not be of substantial detriment to adjacent
properties. The ordinance only specifies a general location of required landscaping, but
not specific orientation [1297.02(e)(4)] and is generally not directed toward
considerations like stormwater protection or screening, except in the case of adjacent
residential uses. As such, Staff does not believe that the variance will cause a
detrimental circumstance to adjacent properties. In fact with the donation of the trees to
the City’s forestry program, the aesthetic concerns of the ordinance may be more
significantly addressed with the planting of these trees in a park or streetscape.
Notices were mailed to all properties within 300 ft. of the subject parcel and printed in the
May 19, 2020 edition of the Coldwater Daily Reporter with no public comments as of the
drafting of this report.
D. That granting of the variance requested will not confer on the applicant any special
privilege that is denied by the provision of this Zoning Code to other lands, structures or
building in the same zoning district.
Petitioner’s response:
There will be no special privileges conferred on the
Property owner that will affect any lands, structures, or buildings within the same zoning
district. The minor variance requested here only involves vegetation in the Easement
Area and will not have an impact beyond the Easement Area.
Staff Commentary: The presence of this easement is unique to only seven of 349
parcels within the C-4 General Business District. Additionally, replacement trees will be
donated to the City’s forestry program.
E. That the reasons set forth in the application for the variance justify the granting of the
variance and the variance is the minimum variance that will make possible the
reasonable use of the land, building or structure in the zoning district in which it is
located.
Petitioner’s response:
A lesser variance than requested would not achieve the
goal of ensuring the area within the Easement remains in conforming status, while at the
same time allowing use of the Easement Area for the Transmission Line. The only trees
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and/or landscaping subject to removal by METC are located within the Easement Area
itself and, as such, there will not be a significant impact on the landscaping of the
Property as a whole.
Staff Comments: The applicant is requesting variance only over the landscaping in the
area covered by the Electric Transmission Utility Easement. Additionally, five trees are
being donated to the City’s forestry program to offset the ___ trees being removed from
this property. The request is arising from the involuntary encumbrance of the entire N.
Michigan Ave. front yard by the Easement.

REQUESTED ACTION
Variances to be considered:
1. Variance from Section 1297.02(e)(3) to remove nine required trees from the right-ofway-front yard of the property at 90 N. Michigan Ave. and 199 Orleans Blvd. to be
planted off-site by the City of Coldwater’s forestry program.
STAFF RECOMMENDATION
City of Coldwater Neighborhood Services Department Staff recommends that the variance
be granted and that the request is justified by the condemnation of an 80 ft.-wide portion of
the lot for an Electric Transmission Utility Easement; the lack of area outside of the
Easement available for planting; that this request is not enabling a use or form which is
incompatible with the character of the neighborhood or incompatible with the intent of the
Zoning Code; that this request will not convey a special privilege to the applicant which
would not be granted to a similar circumstance; and that it is warranted by the
characteristics of the property and the applicant’s reasonable attempts to comply with the
ordinance.
ACTION REQUIRED
Please take the time to drive by the location so that you are able to become better familiar with
the property and the adjacent conditions. If you are unable to attend the meeting, please let me
know by either phone (279-6926) or email. Also, keep in mind that only variances meeting each
of the five criteria should be approved, and that the criteria should apply to the land only. Our
zoning ordinance is available on the city’s website, www.coldwater.org, on the ‘Planning, Zoning
and Grants’ page.
An affirmative vote of a majority (3/5) of ZBA members is necessary to approve this variance
request.
PUBLIC COMMENTS TO DATE
Notices were sent to all property owners within 300 ft. of the subject parcel and published in the
May 19, 2020 edition of the Coldwater Daily Reporter. No comments have been received by City
of Coldwater Neighborhood Services Department Staff as of the drafting of this report.

Respectfully Submitted,
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Dean Walrack
Planning and Zoning Administrator
/dw
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MISCHA M. BOARDMAN
Shareholder
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March 23, 2020
City of Coldwater
ATTN: Planning and Zoning Administrator
One Grand Street
Coldwater, MI 49036
Re:

Request for Non-Use Variance – 90 N. Michigan Ave. and 199 Orleans Blvd., Coldwater,
Michigan 49036 – Parcel Nos. 302-000-000-972-00 and 302-000-000-972-07 (METC No. CM77&78)

Dear Zoning Board Members:
Our firm represents Michigan Electric Transmission Company, LLC (“METC”). This letter and
its accompanying materials, including the Zoning Board of Appeals Application Form (“Application
Form”) attached hereto as Exhibit A, are presented to the City of Coldwater (“City”) Zoning Board of
Appeals (“ZBA”) in furtherance of METC’s request for a variance.
This request for variance is made pursuant to the Michigan Uniform Condemnation Procedures
Act (“UCPA”) and specifically MCL 213.54. As set forth herein, METC requests relief from certain
vegetation requirements that may be impacted by its acquisition of an electric transmission line easement
(“Easement”).
I.

BACKGROUND
A.

The Property

The property at issue is located at 90 N. Michigan Ave. and 199 Orleans Blvd., Coldwater,
Michigan 49036 (“Property”). Currently, the Property is being is being utilized as a nursing home and
rehabilitation facility. The zoning classification for the Property is A3 Multi-Family Residential District.
An aerial exhibit drawing is attached as Exhibit B and an aerial/photograph of the Property is attached as
Exhibit C.
B.

Coldwater – Michigan Avenue Transmission Line

METC is an independent transmission company as defined in the Electric and Gas Corporations
Act, MCL 486.251 et seq. (“EGCA”) which transmits electric energy by an extensive network of high
voltage transmission lines. In 2016, METC purchased an existing 138,000-volt (“138 kV”) transmission
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line (“Transmission Line”) located in the City of Coldwater from the Coldwater Board of Public Utilities
(“CBPU”). METC’s purchase of the Transmission Line is a small piece of a larger plan to improve the
transmission infrastructure in Branch County in order to enhance the reliability of high-voltage electrical
service in the area. Such increased capacity and reliability of electric service is a significant benefit for
the community as a whole.
The Transmission Line is approximately 4.5 miles long and located in or near the road right-ofway for part of the route and along an existing operational railroad corridor for the remainder of the route
(operated by the Branch & St. Joseph Counties Rail Users). See Map of Project, attached hereto as Exhibit
D. METC believes that the Transmission Line was initially constructed in the 1950s, but it appears that
CBPU did not obtain recorded easements that would allow for the ongoing safe and reliable operation and
maintenance of the Transmission Line. In the 60-70 years since its construction, the Transmission Line
became overgrown with vegetation in many areas, creating an unsafe situation for the public. Shortly after
METC purchased the Transmission Line, it began the process of obtaining the property rights necessary
for the safe and reliable operation and maintenance of the Transmission Line (“Project”).
C.

The Acquisition of the Easement

In order to obtain the property rights necessary for the safe and reliable operation and maintenance
of the Transmission Line, METC first attempted to negotiate voluntary purchases of certain property rights
from the owners of the Property. Where METC was unable to obtain the necessary property rights through
voluntary purchases, it is authorized by the EGCA to acquire the property necessary for the Transmission
Line by eminent domain. As part of the Project, on October 2, 2019, METC initiated an eminent domain
action in the Branch County Circuit Court (“Lawsuit”), under the procedures set forth in the UCPA,
seeking to acquire the Easement on the Property, subject to payment of just compensation for the property
taken (“Just Compensation”). 1 Among the rights included in the Easement are certain rights to remove
incompatible vegetation located in the Easement Area 2 on the Property. Such rights are necessary for
METC to comply with the safety and reliability standards set forth by the North American Electric
Reliability Corporation (“NERC”), among other things, and are also necessary to ensure the safety and
reliability of the entire bulk electricity system by preventing possible outages caused by vegetation.
On February 4, 2020, the Court entered an order confirming that title to the rights described in the
Easement had vested with METC on October 2, 2019 and granting MDOT possession of the Easement.
See Stipulated Order Waiving Necessity, Confirming Title, Transferring Possession, Ordering Payment
of Just Compensation, and for Other Relief attached as Exhibit E.

1

The EGCA specifically authorizes METC to acquire property interests necessary to transmit
electric energy for public use through condemnation proceedings. MCL 486.255. METC is further
authorized to condemn property pursuant to the procedures set forth under the UCPA.
2

The Easement Area is depicted in Exhibit B.
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D.

UCPA Variance Request Authorization

METC has the statutory right to seek a zoning variance in order to reduce the negative impact of
the Easement on the Property. 3 MCL 213.54(2) specifically states:
If the acquisition of a portion of a parcel of property actually needed by an agency
would leave the remainder of the parcel in nonconformity with a zoning
ordinance, the agency, before or after acquisition, may apply for a zoning
variance for the remainder of the parcel. In determining whether to grant the
zoning variance, the governmental entity having jurisdiction to grant the
variance shall consider the potential benefits of the public use for which the
property would be acquired, in addition to those criteria applicable under the
relevant zoning statute, ordinance, or regulation. The agency must actually
acquire the portion of the parcel of property for the proposed public use for the
zoning variance to become effective for the remainder. If a variance is granted
under this subsection, the property shall be considered by the governmental
entity to be in conformity with the zoning ordinance for all future uses with
respect to the nonconformity for which that variance was granted. However,
if the property was also nonconforming for other reasons, the grant of that
variance has no effect on the status of those other preexisting nonconformities.
An owner shall not increase the nonconformity for which a variance is granted
under this section without the consent of the governmental entity. An agency has
the same right to appeal action on a zoning variance as would a property owner
seeking a zoning variance. This section does not deprive a governmental entity of
its discretion to grant or deny a variance. 4
Thus, in accordance with the above provision, when determining whether to grant this variance,
the ZBA must consider the public benefits of METC’s safe and reliable operation and maintenance of the
Transmission Line. Further, the variance, if granted, applies to all future uses of the Property in addition
to its current use.
II.

THE REQUIREMENTS JUSTIFYING A VARIANCE ARE MET
Description of the Proposed Work and Reason for Variance:

METC is seeking a minor variance, providing for relief from vegetation requirements in the
Easement Area only on the Property. Specifically, METC is seeking a variance from Chapter 1297 of the
Ordinance which relates to Landscaping Requirements. 5 As such, the variance would excuse Property
3

MCL 213.54(2) attached as Exhibit F.

4

MCL 213.54(2) (emphasis added).

5

If the ZBA finds that another section of the Ordinance additionally or alternatively requires
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owner from complying with any landscaping requirements within the Easement Area as well as excuse
any such requirement that the removed vegetation be re-located elsewhere on the Property. Further, the
variance would excuse Property owner from any greenbelt requirements that would normally exist within
the Easement Area. For example, this would include the greenbelt requirements imposed on the front and
side yards of the Property. Additionally, the variance also excuses Property owner from compliance with
Chapter 1296 to the extent the greenbelt requirements include planting of vegetation and landscaping. For
example, this variance request applies to §1296.03(4)’s requirement that the greenbelt be landscaped “as
provided in Chapter 1297.”
Due to safety and reliability concerns set forth above, certain vegetation that was
maintained/planned for the Property (see Drawing with Easement Area Overlay attached as Exhibit B) is
not compatible with the safe and reliable operation and maintenance of the Transmission Line. In order to
keep the Transmission Line safe, all trees located in the Easement Area on the Property are subject to
removal under the terms of the Easement and cannot be replanted within the Easement Area.
MCL 125.3604 provides a zoning board of appeals the authority to grant nonuse variances if there
are “practical difficulties,” relating to the “construction, structural changes, or alteration of buildings or
structures related to dimensional requirements of the zoning ordinance or to any other nonuse related
standard in the ordinance.” Likewise, Section 1264.05 of the Ordinance provides that the ZBA may grant
nonuse variances upon certain criteria being met. This is consistent with Michigan law, which provides
that there need only be a reasonable showing of “practical difficulty” to warrant a nonuse variance.
Heritage Hill Ass’n, Inc v City of Grand Rapids, 48 Mich App 765; 211 NW2d 77 (1973).
As shown in greater detail below, practical difficulties exist in this case and all of the specific
standards of review pursuant to Section 1264.05 of the Ordinance have been met:
A variance may be allowed by the ZBA only in cases involving practical difficulties after the ZBA makes
an affirmative finding that each of these criteria are met:
(a)
That special conditions and circumstances exist which are peculiar to the land, land use,
structure or building in the same zoning district so as to present such a unique situation that a precedent
will not be established for other properties in the district to also ask the same or similar change through
the zoning appeal procedure.
RESPONSE: METC’s acquisition of the Easement presents special conditions and circumstances
that create a unique circumstance for only those limited number of properties that are traversed by
the Transmission Line. This underlying conditions and surrounding circumstances are exceptional
insofar as they relate to an eminent domain action, which was needed to acquire the necessary
property rights for the operation and maintenance of a critical electrical infrastructure component
incompatible vegetation in the Easement Area, METC hereby requests a variance from that Section(s) of
the Ordinance as well.
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that will benefit the residents and businesses throughout the area. To safely and reliably operate
and maintain the Transmission Line, the Easement Area must be free of trees that, consistent with
METC’s determinations pose a risk to the safe and reliable operation and maintenance of the
Transmission Line. Overgrown vegetation can lead to dangerous conditions, including increasing
the potential for fires. Additionally, outages caused by incompatible vegetation can result in
substantial economic losses in commerce and have a dramatic impact on the community. For
example, in the fall of 2017, a storm impacted the City of Coldwater’s transmission line, leaving the
entire City without power for 24 hours. The City Manager and Utility Director recognized that this
type outage had financial implications to the entire community. (See Letter, Exhibit G).
Moreover, failure to grant the variance would result in the Property owner and its tenant being
punished for something that they have no control over. The Property owner will not be the cause
of any vegetation removal. Indeed, the Property owner had no choice as to whether the Easement
would be imposed on its Property and, as such, should not be forced to suffer an adverse
consequence to its Property as a result of an Easement necessary to protect the public by enhancing
the reliability of electric service for the entire community.
(b)
Such variance is necessary for the preservation and enjoyment of a substantial property
right similar to that possessed by other properties in the same zoning district and in the vicinity. The
possibility of increased financial return shall not of itself be deemed sufficient to warrant a variance.
RESPONSE: The practical difficulties that will result if a variance is not granted will be far more
than mere inconvenience or inability to attain a higher financial return. The landscaping required
by Chapter 1297 can no longer be located in the Easement Area because they are not compatible
with the Transmission Line. Not granting a variance to the Property owner here would negatively
impact the Property owner, who did not create this circumstance and leave the area within the
Easement in a nonconforming status. The Property has existed at this location in its current
developed status for years. A minor variance to eliminate the need for certain vegetation in the
Easement Area is warranted so that the Property can remain in conformity in this area
notwithstanding the imposition of the Easement.
(c)
The authorization of such variance will not be of substantial detriment to adjacent property and
will not naturally impair the intent and purpose of this Zoning Code or the public interest.
RESPONSE: The variance requested will not be of substantial detriment to adjacent property and
will not naturally impair the intent and purpose of this Zoning Code or the public interest. It is
very narrowly directed at vegetation in the Easement Area on the Property, which is incompatible
with the safe and reliable operation and maintenance of the Transmission Line. The variance will
enable the Property to function in a conforming status in the Easement Area and, because the
Transmission Line already exists, the variance will not have any effect on the surrounding
properties. The safe and reliable operation and maintenance of the Transmission Line will bring
significant public benefits to the community in terms of electrical reliability. The importance of
maintaining the reliability of transmission lines benefits all property owners in the community and
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the requested variance will not otherwise have a negative impact, thus resulting in substantial justice
being done.
(d)
That granting of the variance requested will not confer on the applicant any special privilege that
is denied by the provisions of this Zoning Code to other lands, structures or buildings in the same zoning district.
RESPONSE: There will be no special privileges conferred on the Property owner that will affect
any lands, structures, or buildings within the same zoning district. The minor variance requested
here only involves vegetation in the Easement Area and will not have an impact beyond the
Easement Area.
(e)
That the reasons set forth in the application for the variance justify the granting of the
variance and the variance is the minimum variance that will make possible the reasonable use of the land,
building or structure in the zoning district in which it is located.
RESPONSE: A lesser variance than requested would not achieve the goal of ensuring the area
within the Easement remains in conforming status, while at the same time allowing use of the
Easement Area for the Transmission Line. The only trees and/or landscaping subject to removal
by METC are located within the Easement Area itself and, as such, there will not be a significant
impact on the landscaping of the Property as a whole.
III.

CONCLUSION

Accordingly, METC respectfully requests that the ZBA grant its requested variance to allow for
the area within the Easement on the Property to remain conforming by granting a variance from the
landscape requirements (as set forth herein) in Easement Area.
Additionally, METC respectfully requests that the variance confirm that it is being granted
pursuant to MCL 213.54(2) and, as a result, “the property shall be considered by the governmental entity
to be in conformity with the zoning ordinance for all future uses with respect to the nonconformity for
which that variance was granted.”
While METC is the applicant, as is statutorily required, the operator of the Laurels of Coldwater
also desires that this variance be granted.

Re:

Request for Non-Use Variance – 90 N. Michigan Ave. and 199 Orleans Blvd., Coldwater,
Michigan 49036 – Parcel Nos. 302-000-000-972-00 and 302-000-000-972-07 (METC No. CM77&78)
March 23, 2020
Page 7
Thank you for your consideration of this request. Should you have any questions, please do not
hesitate to contact me.
Very truly yours,
ZAUSMER, P.C.

Mischa M. Boardman
cc.

Stephon B. Bagne, Esq. (Attorney for Property Owner)

EXHIBIT A

City of Coldwater
Planning / Zoning / Grants ● One Grand Street ● Coldwater, MI 49036 ● (517) 279-6926
ZONING BOARD OF APPEALS
APPLICANT
DATE March 23, 2020
NAME: Michigan Electric Transmission Company
ADDRESS: 27175 Energy Way, Novi, MI 48377
PHONE: (248) 851-4111
FAX:
OWNER (if different from applicant)
NAME: LHCC Properties, LLC and Oak Health Care Investors of Coldwater, Inc.
ADDRESS: C/O Stephon B. Bagne, Esq. – 151 S. Old Woodward Ave., Ste. 200, Birmingham, MI 48009
PHONE: (248) 642-9692
FAX:
Address of property for which the request is being sought: Vacant Land on Orleans Blvd/199 Orleans Blvd.
What is the purpose of the application?
Variance from the following requirement(s):
X
○ Setback ○ Height ○ Signage ○ Parking x Greenbelt x Landscaping/Vegetation
Map/Ordinance Interpretation
Judicial Review
Continued use or expansion of non-conformity
List ordinances that are relevant to the request:
Section Number Ordinance Title
Chapter 1280
Chapter 1296
Chapter 1297

A3 Multi-Family Residential District 1
Off-street parking space layout, construction and maintenance 2
Landscaping and Greenbelt

Existing Conditions of Property
Zoning Classification of property:
Subject Parcel:
A3
North:
A2
South:
A3/C4
East: A3
West:
A3/A1
Yard Requirements: Front:
25 ft. Side: 25 ft. Rear: 25 ft. Height: 45 ft.
List existing structures on the property and the approximate age of each. See attached aerial exhibit.

Has the property involved ever been the subject of a previous application? If yes, please list each one
and the date the request came before the ZBA.
Not to METC’s knowledge.

1
2

Only to the extent this Section requires landscaping within the Easement Area.
Only to the extent this Section requires landscaping within the Easement Area.

Project Description
Briefly explain your request and the reason for this application. See attached.

Why do you feel that this variance request should be granted? See attached.

Each request requires the following items to be submitted along with the completed application. All
items must be submitted in order for the application to be complete. Please be aware that incomplete
applications will not be submitted to the ZBA.
Variance Request
1.
Legal description of subject property and a list of all deed restrictions.
2.
A drawing of the property indicating existing property elements, which includes any structures,
drives, fences, and patios. The drawing should also indicate where the proposed variance is to be
utilized. The dimensions of all existing and proposed features should be labeled, as well as
property dimensions. Include distance between present buildings or proposed buildings and
property lines.
3.
A completed Variance Criteria form (included in application packet)
4.
Filing fee of $30
Interpretation Request / Judicial Decisions
1.
Filing fee of $30
By signing below, the applicant confirms that they have read and understood the procedures for the
Zoning Board of Appeals. The signature also confirms that all information required for submission of
an application, as indicated above, has been provided.
N/A, See attached regarding UCPA
Authorization (MCL 213.54(2))
March 23, 2020
Signature of property owner or owner representative Date

ZONING BOARD OF APPEALS
Variance Criteria
As stated in the application procedures, the City of Coldwater Zoning Ordinance lists five conditions that must
exist on the applicant’s property in order for a variance request to be granted. Your answers to the following
questions will be reviewed by the ZBA to determine if your request satisfies these criteria. Please note that each
question must be answered completely. Incomplete applications will not be reviewed by the ZBA.
1264.05 Authorization of variances
(a) That special conditions and circumstances exist which are peculiar to the land, land use, structure or building in
the same zoning district so as to present such a unique situation that a precedent will not be established for other
properties in the district to also ask the same or similar change through the zoning appeal procedure.
X Yes
No
If yes, what are they? See attached.

(b) Such variance is necessary for the preservation and enjoyment of a substantial property right similar to that
possessed by other properties in the same zoning district and in the vicinity. The possibility of increased financial
return shall not of itself be deemed sufficient to warrant a variance.
X Yes
No
Why or why not?
See attached.

(c) The authorization of such variance will not be of substantial detriment to adjacent property and will not naturally
impair the intent and purpose of this Zoning Code or the public interest.
X Yes
No
Why or why not?
See attached.

(d) That granting of the variance requested will not confer on the applicant any special privilege that is denied by the
provisions of this Zoning Code to other lands, structures or buildings in the same zoning district.
X Yes
No
Why or why not?
See attached.

(e) That the reasons set forth in the application for the variance justify the granting of the variance and the variance is
the minimum variance that will make possible the reasonable use of the land, building or structure in the zoning
district in which it is located.
X Yes
No
Why or why not?
See attached.

Questions concerning these requirements and/or the application should be directed to:
Neighborhood Services Department
One Grand Street
Coldwater, MI 49036
(517) 279-6926

EXHIBIT B

EXHIBIT C

EXHIBIT D

EXHIBIT E

EXHIBIT F

THE UNIFORM CONDEMNATION PROCEDURES ACT (EXCERPT)
Act 87 of 1980
213.54 Payment of just compensation for property if practical value or utility of remainder
destroyed; zoning variance; entry upon property; purpose; notice; restitution for actual
damages; “actual damage” defined; civil action for order permitting entry; contents of
complaint; granting limited license for entry; terms; manner of entry under subsection (3);
“environmental inspection” defined.
Sec. 4. (1) If the acquisition of a portion of a parcel of property actually needed by an agency would
destroy the practical value or utility of the remainder of that parcel, the agency shall pay just compensation for
the whole parcel. The agency may elect whether to receive title and possession of the remainder of the parcel.
The question as to whether the practical value or utility of the remainder of the parcel of property is in fact
destroyed shall be determined by the court or jury and incorporated in its verdict.
(2) If the acquisition of a portion of a parcel of property actually needed by an agency would leave the
remainder of the parcel in nonconformity with a zoning ordinance, the agency, before or after acquisition,
may apply for a zoning variance for the remainder of the parcel. In determining whether to grant the zoning
variance, the governmental entity having jurisdiction to grant the variance shall consider the potential benefits
of the public use for which the property would be acquired, in addition to those criteria applicable under the
relevant zoning statute, ordinance, or regulation. The agency must actually acquire the portion of the parcel of
property for the proposed public use for the zoning variance to become effective for the remainder. If a
variance is granted under this subsection, the property shall be considered by the governmental entity to be in
conformity with the zoning ordinance for all future uses with respect to the nonconformity for which that
variance was granted. However, if the property was also nonconforming for other reasons, the grant of that
variance has no effect on the status of those other preexisting nonconformities. An owner shall not increase
the nonconformity for which a variance is granted under this section without the consent of the governmental
entity. An agency has the same right to appeal action on a zoning variance as would a property owner seeking
a zoning variance. This section does not deprive a governmental entity of its discretion to grant or deny a
variance.
(3) An agency or an agent or employee of an agency may enter upon property before filing an action for
the purpose of making surveys, measurements, examinations, tests, soundings, and borings; taking
photographs or samplings; appraising the property; conducting an environmental inspection; conducting
archaeological studies pursuant to section 106 of title I of the national historic preservation act, Public Law
89-665, 16 U.S.C. 470f; or determining whether the property is suitable to take for public purposes. The entry
may be made upon reasonable notice to the owner and at reasonable hours. An entry made pursuant to this
subsection shall not be construed as a taking. The owner or his or her representative shall be given a
reasonable opportunity to accompany the agency's agent or employee during the entry upon the property. The
agency shall make restitution for actual damage resulting from the entry, which may be recovered by special
motion before the court or by separate action if an action for condemnation has not been filed. The term
“actual damage” as used in this subsection does not include, and an agency shall not make restitution for,
response activity, as defined in section 20101 of part 201 (environmental remediation) of the natural resources
and environmental protection act, Act No. 451 of the Public Acts of 1994, being section 324.20101 of the
Michigan Compiled Laws, or diminution in the value or utility of a parcel that is caused by the discovery of
information as the result of a survey, an appraisal, a measurement, photography, or an environmental
inspection made pursuant to this section.
(4) If reasonable efforts to enter under subsection (3) have been obstructed or denied, the agency may
commence a civil action in the circuit court in the county in which the property or any part of the property is
located for an order permitting entry. The complaint shall state the facts making the entry necessary, the date
on which entry is sought, and the duration and the method proposed for protecting the defendant against
damage. The court may grant a limited license for entry upon such terms as justice and equity require,
including the following:
(a) A description of the purpose of the entry.
(b) The scope of activities that are permitted.
(c) The terms and conditions of the entry with respect to the time, place, and manner of the entry.
(5) An entry made under subsection (3) or (4) shall be made in a manner that minimizes any damage to the
property and any hardship, burden, or damage to a person in lawful possession of the property.
(6) As used in this section, “environmental inspection” means the testing or inspection including the taking
of samples of the soil, groundwater, structures, or other materials or substances in, on, or under the property
for the purpose of determining whether chemical, bacteriological, radioactive, or other environmental
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EXHIBIT G

Report No. ZBA 20-05

Date: May 21, 2020

STAFF REPORT TO THE ZONING BOARD OF APPEALS
SUBJECT:

Variance Petition No. 20-05

PETITIONER:

Shaker Alsoofi

LOCATION:

63 Smith St.

PROPOSED:

1298

ZONING:

A-1 One-Family Residential District

REPORT
PETITION SUMMARY
A request from Shaker Ahmed Alsoofi, located at 63 Smith St. for a use variance from Section
1298 to resume operation of a Two-Family Dwelling use in an A-1 One-Family Residential
District.
The applicable sections of the zoning code are highlighted below:
1260.07(f) DEFINITIONS
(40) DWELLING, TWO-FAMILY — A building designed exclusively for occupancy by two
families living independently of each other.
(86) NONCONFORMING STRUCTURE — A structure lawfully existing at the time of the
adoption of this Zoning Code, or any amendment thereto, and which does not
conform to the regulations of the district in which it is located.
1264.04 ZONING BOARD OF APPEALS POWERS AND DUTIES
(e) Notwithstanding the authority granted under the Michigan Planning Enabling Act
(P.A. 110 of 2006, as amended), the Zoning Board of Appeals is, under the terms of
this Zoning Code, without authority to grant land use variances unless such variance
is brought forth as an appeal from one or more of the provisions contained in
Chapter 1298 (Nonconforming Uses).
1276.01 INTENT OF A-1 ONE-FAMILY RESIDENTIAL DISTRICT
This Zone District is designed to be a large lot single-family residential district intended to
provide a low-density environment of predominantly single-family dwellings.
1298.01 NONCONFORMING USES CONTINUANCE OF EXISTING USE OR STRUCTURE
The lawful use of any land or structure, exactly as such existed at the time of the enactment of
this Zoning Code, may be continued, although such use or structure does not conform to the
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provisions of this Zoning Code. Further, it is the intent of this Zoning Code that nonconforming
structures shall not be enlarged upon, expanded, or extended, nor be used as grounds for
adding other structures or uses that would be prohibited elsewhere in the same zoning district. A
limited exception to this prohibition may be permitted to allow some nonconforming enlargement,
expansion, or extensions as described below in Section 1298.05.
Petitioners Description
Breifly explain your request and the reason for this application
I am trying to make my family house to go back to the previous two-unit structure, when the first
owner was occupied. No new change will be different than it used to be.
Why do you feel that this variance should be granted?
We feel that the residents from the south side of Coldwater would benefit from a used car sales
lot. In addition, we will open job opportunities to the community.
Will denial of this request create hardship to the property owner?
The house is too big and it was exist before. My family also getting big and want to have
separate living place. The house has been two units before, and we are not making any
unnecessary changes.
REVIEW CRITERIA
The Zoning Board of Appeals may grant a “non-use” variance only upon a finding that practical
difficulties exist. A finding of practical difficulty is when the applicant has demonstrated all of the
following:
A. That special conditions and circumstances exist which are peculiar to the land, land use,
structure or building in the same zoning district so as to present such a unique situation
that a precedent will not be established for other properties in the district to also ask the
same or similar change through the zoning appeal procedure.
Petitioner response: The house used to be two-units before. I have the needs to
provide my family member another section of the home to live.
Staff commentary: This home was previously a Two-Family Dwelling. It still retains
separate entrances and a relatively large parking area.
B. Such variance is necessary for the preservation and enjoyment of a substantial property
right similar to that possessed by other properties in the same zoning district and in the
vicinity. The possibility of increased financial return shall not of itself be deemed sufficient
to warrant a variance.
Petitioner response: I need to have another living place to provide my other family
members.
Staff Comments:
The applicant may have purchased the home under the
impression that it still retained its ability to
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C. The authorization of such variance will not be of substantial detriment to adjacent
property and will not naturally impair the intent and purpose of this Zoning Code or the
public interest.
Petitioner response: It was exist before. The family needs the section in the home.
No real change to the family house structure.
Staff Commentary: The home had previously served as a Two-Family Dwelling and
still retains structural elements of a Two-Family Dwelling. A Public Hearing Notice was
published in the May 19, 2020 edition of the Coldwater Daily Reporter and mailed to all
property owners within 300 ft. of the property. No Public Comments have been received.
D. That granting of the variance requested will not confer on the applicant any special
privilege that is denied by the provision of this Zoning Code to other lands, structures or
building in the same zoning district.
Petitioner response: It is for family based needs. No violation to the City zoning rules
at all.
Staff Commentary: Few other properties throughout A-1 One-Family Residential
Districts will have previously served as Two-Family Dwellings.
E. That the reasons set forth in the application for the variance justify the granting of the
variance and the variance is the minimum variance that will make possible the
reasonable use of the land, building or structure in the zoning district in which it is
located.
Petitioner response: No big change is going to happen. The house used to be two
units before it should be approved under the current City zoning rules and regulations.
Staff Comments:
The request is to resume operation of a Two-Family Dwelling in a
structure which previously operated as this use and which is still structurally conducive to
the use.

REQUESTED ACTION
Variances to be considered:
1. Section 1298 Use variance to allow the operation of a Two-Family Dwelling use in a
location upon which the use previously operated.

STAFF RECOMMENDATION
Staff recommends that a use variance be granted to operate the nonconforming Two-Family
Dwelling use. This location had operated as a Two-Family Dwelling use under previous
ownership and the property still retains much of the structural character of this Two-Family
Dwelling use. After a year of lack of operation, the site has lost the legally nonconforming
status of the Two-Family Dwelling use and the applicant is petitioning the City of Coldwater
Zoning Board of Appeals for the opportunity to resume that use.
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ACTION REQUIRED
Please take the time to drive by the location so that you are able to become better familiar with
the property and the adjacent conditions. If you are unable to attend the meeting, please let me
know by either phone (279-6926) or email. Also, keep in mind that only variances meeting each
of the five criteria should be approved, and that the criteria should apply to the land only. Our
zoning ordinance is available on the city’s website, www.coldwater.org, on the ‘Planning, Zoning
and Grants’ page.
An affirmative vote of a majority (3/5) of ZBA members is necessary to approve this variance
request.
PUBLIC COMMENTS TO DATE
Notices were sent to all property owners within 300 ft. of the subject parcel and published in the
May 19, 2020 edition of the Coldwater Daily Reporter. No public comments have been received
by City of Coldwater staff as of the drafting of this report.

Respectfully Submitted,

Dean Walrack
Planning and Zoning Administrator
/dw
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